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ACCESSTO JUSTICE FOR CLINICAL NEGLIGENCE VICTIMS IS UNDER THREAT -  PLEASE ACT NOW!

The Government announced plans on 15th November which, if implemented, will dramatically reduce access to justice for people affected by clinical negligence.  Action against Medical Accidents (‘AvMA’ – the charity for patient safety and justice) believe the proposals could also thwart progress which has been made in making patient safety a priority.  The plans are contained in two Ministry of Justice consultation documents:

-
Proposals for Civil Litigation funding and costs (Lord Jackson’s proposals)
-
Proposals for reform of Legal Aid
The deadline for responses is 14th February 2011 
For details see: www.justice.gov.uk/consultations/consultations.htm
What are the main proposals affecting clinical negligence claimants?

The most controversial proposal is to scrap legal aid altogether for clinical negligence cases (apart from certain unspecified “exceptional” cases).  As with other areas of law, legal aid has been a vital safety net which allows some of the most disadvantaged in society to have access to justice.  It is a proud British tradition that access to justice should be available to all and not be determined only by the ability to pay. Another consequence of this move would be to encourage more non specialist solicitors to undertake clinical work. Currently, only specialist solicitors accredited by AvMA or The Law Society can undertake legally aided clinical negligence work
The assumption is made that people with clinical negligence claims will be able to take forward their claims through ‘no-win no-fee’ or ‘conditional fee agreements’ (CFA’s).  However, proposals made simultaneously to reform the way that legal costs work in CFA’s (Lord Jacksons proposed reforms of civil litigation funding and costs) will mean that even that route severely restricts the ability of people with average means or less to take forward a claim.

AvMA would have grave concerns about the impact of either set of proposals as they stand.  However, if both proposals go ahead, the result will be disastrous.

Vitally, Lord Jackson himself said in his final report on civil litigation costs:
 “I …. stress the vital necessity of making no further cutbacks in Legal Aid availability or eligibility …. the maintenance of Legal Aid at no less than present levels makes sound sense and is in the public interest”.
Why is clinical negligence a special case?

Whilst the abolition of legal aid for a wide variety of disputes also runs contrary to principles of access to justice, the combined effect of both sets of proposals is particularly unacceptable in the case of clinical negligence.  For example:

1 The combined effect of both sets of proposals would inevitably mean that a large number of people with valid claims and needs for compensation, would not be able to take forward a claim at all because of the costs involved in doing so. This includes, for example, cases where someone has died as a result of negligent treatment.
2 It is widely accepted that there is already significant under-claiming in clinical negligence.  Although the Department of Health estimates there are around 1 million medical accidents in English hospitals alone, in 2009-2010 under 7,000 claims were made.  Many injured patients/families never have it disclosed that they may have reason to claim.  Others are deterred by the high risks, costs, and drawn out process involved.

3 Clinical negligence litigation has acted as a major incentive and source of learning to promote better patient safety.  The reduction in people’s ability to challenge the standard of treatment they receive will deprive the NHS of the opportunity to learn vital lessons and remove a strong incentive to improve.  This will lead to more unnecessary deaths and injury in healthcare.

Is there a better way of reducing costs without sacrificing access to justice?

YES!

1 The simple fact is that, for clinical negligence, it is not possible to go forward with both sets of proposals without severely restricting access to justice and adversely affecting efforts to improve patient safety.  It might be possible to reduce costs and preserve access to justice either by:

· Amending Lord Jackson’s proposals for civil litigation funding to make them more claimant friendly.  Genuine ‘one-way cost shifting’ is one option that AvMA and others have offered to help develop.

· Preserving access to Legal Aid for clinical negligence cases. At the very least, legal aid should be kept for children’s claims (including brain damaged babies, one of the biggest sources of claims) and for fatal cases. Another option would be to allow legal aid for the investigatory stage of all clinical negligence claims. This would allow for the screening out of claims that would not be successful, and make it more likely for a claim to be able to proceed under a CFA (no-win no-fee) arrangement.
2 There should be an alternative to litigation for clinical negligence cases.

· That is why the NHS Redress Act 2006 was passed.  Since then, it has gathered dust on the shelf.  Now might be a time to dust it off.  Whilst not perfect, the NHS Redress Scheme it provided for had the potential to benefit many people with smaller claims, and to help the NHS improve.  This could still be done if the regulations defining the detail of the scheme were appropriately designed.

· Consideration should also be given to other alternatives to litigation such as a ‘no-fault’ compensation scheme as recommended by the Health Select Committee, and as is being actively considered in Scotland.

What can I do about it?

1 Raise your concerns with your local MP.  Ask them to write to Kenneth Clarke to make the case for retaining legal aid for clinical negligence cases and/or the other suggestions above. Please let us know if your MP is supportive: AvMA, 44 High St, Croydon CR0 1YB;  advice@avma.org.uk 
2 Respond to the consultation and encourage friends or organisations you are involved with to do so.  The deadline is 14th February 2011.

3 Sign our online petition: http://www.gopetition.com/petition/41532.html  
