Annex E

Duty of Co-operation — Consultation on proposed regulations

Consultation Questionnaire

This questionnaire is designed to supplement the consultation document which sets the
context to the questions. It should be completed after reading the draft regulations and
consultation document.

Responding by e-mail or in writing

If you wish to respond by e-mail, please e-mail your completed questionnaire to:
dutyofcooperationconsultationresponses@dh.gsi.gov.uk

If you wish to respond in writing, it would be helpful if you could do so by completing the
consultation response form and send it to the address below.

Meena Paterson

Consultation on duty of co-operation regulations
Department of Health

Room 5W41, Quarry House

Quarry Hill

Leeds LS2 7UE

Closing date for responses: 4™ June 2010

Name: Peter Walsh

Contact address: 44 High St, Croydon, CRO 1YB

Organisation representing | Action against Medical Accidents (AvMA)
(if appropriate):

Contact telephone: 020 8688 9555

Email: chiefexec@avma.org.uk

Freedom of Information

We manage the information you provide in response to this consultation in accordance with
the Department of Health's Information Charter.

Information provided in response to this consultation, including personal information, may be
published or disclosed in accordance with the access to information regimes. The relevant
legislation in this context is the Freedom of Information Act 2000 (FOIA) and the Data
Protection Act 1998 (DPA).

If you want the information that you provide to be treated as confidential, please be aware
that, under the FOIA, there is a statutory Code of Practice with which public authorities must


mailto:dutyofcooperation@dh.gsi.gov.uk
http://www.dh.gov.uk/en/FreedomOfInformation/DH_088010

comply and which deals amongst other things, with obligations of confidence. In view of this, it
would be helpful if you could explain to us why you regard the information you have provided
as confidential. If we receive a request for disclosure of the information we will take full
account of your explanation, but we cannot give an assurance that confidentiality can be
maintained in all circumstances. An automatic confidentiality disclaimer generated by your IT
system will not, of itself, be regarded as binding on the Department.

The Department will process your personal data in accordance with the DPA and in most
circumstances this will mean that your personal data will not be disclosed to third parties.
However, the information you send us may need to be passed on to colleagues within the UK
Health Departments and/or published in a summary of responses to this consultation.

The information you send us I do not wish my response to be passed to other UK
may need to be passed on to Health Departments []

colleagues within the UK Health

Departments and/or published in = | do not wish my response to be published in a

a summary of responses to this summary of responses [_]

consultation

Are you responding: = as a member of the public []
= as a health or social care professional []

* on behalf of an organisation [X]

If you are responding as a
health or social care
professional, please supply the
following details:

Profession: [ |




Area of work X NHS
[ ] Social Care
X Private Health
X] Voluntary
[] Regulatory Body
[] Professional Body
[ ] Education
[] Union
[] Local Authority

[] Trade Body

Other (please give details): ]

If you are responding on behalf
of an organisation that could
potentially be a designated
body under the regulations,
please supply the following
details:

Number of WTE health care

staff: [ ]




Type of organisation ] NHS
[] Social Care
[] Private Health
X Voluntary
[1 Regulatory Body
[] Professional Body
[] Education
] Union
[ Local Authority

[] Trade Body

Other (please give details): ]




Duty of Co-operation — Consultation on proposed requlations
and draft accompanying guidance

Consultation Questions

Q1 Do you believe that social » Yes X
workers provide services

which are connected to health = No []
care, as defined in paragraph

2.7? = Unsure [ ]
If Yes, what are those |:|
services?

Q2 Do you agree that there is *Yes []

no need to designate the police

in these regulations? See =No []

paragraph 2.16
= Unsure X

[ ]

Comments

Q3 Do you have a view on "Yes [ ]
whether we should designate

HEIs so that they are subject to *No []
the duties of cooperation in

respect of health care workers? » Unsure X

See paragraph 2.19

Comments |:|




Q4 Do you agree that
Regulation 3 designates all
those organisations that are
connected to all health care
workers involved in providing
health care (which are not
already designated by the
Responsible Officers
Regulations)?

Comments

. Yes []
. No []

. Unsure X

Q5 If you answered No to Q4,
which other organisations
should be designated?

Comments

Q6 Do you have suggestions
on what might usefully be
included in the protocols or
MoU to facilitate sharing of
information about health care
workers, between sectors?
See paragraph 2.20

Comments

. Yes []
. No []

. Unsure X

]

Q7 What are the existing
mechanisms in your
organisation which the
“relevant officer” could use
for identifying and managing
concerns about the conduct
or performance of health care
workers? See paragraph 2.26

Comments




Q8 Do you agree that one Ll Yes []
individual in an organisation

should be given . No []
responsibility for complying
with the organisation’s ] Unsure [X]

obligations under these
proposed regulations?

Whilst an individual officer should identified|
Comments as having the lead responsibility for this, it must be a|
corporate responsibility of the organisation with|
board members / partners also being responsible for|
ensuring the role is carried out appropriately]

Q9 Do you think we should . Yes [ ]
specify in guidance the
minimum level of seniority a . No []

relevant officer should have?
. Unsure X

If Yes, what should that |:|
minimum level of seniority
be?

Q10 How do you think the
‘relevant officer’ in your
organisation might ensure
that all the information in the
organisation’s possession is
examined once the trigger
(see flow chart at page 38)
suggests a need for
investigation or there is a
request for information from
another designated body?

Comments |:|




Q11 Do you think guidance
should set out any other
responsibilities for the
‘relevant officer’ role?

See paragraph 2.28

Comments

. Yes []
. No []

. Unsure X

If our understanding is correct, the regulations]

in effect create a duty to refer health|

professionals about whom a threat to patient|

safety / serious fitness to practise concern has|

come to light. This duty should be made more|

explicit through guidance]

Q12 Do you believe the
safeguarding measures will
ensure that information
about health care workers
will be dealt with in an open
and fair way? See paragraph
2.33-234

Comments

. Yes []
. No []

. Unsure X

Q13 Are there any other
safeguarding measures we
should include in the
regulations?

If Yes, please specify what
these are?

. Yes []
. No []

. Unsure X

Q14 Do you agree that draft
Regulation 6 provides a
robust process for a
designated body to
substantiate an allegation
against a health care worker
before information based on

. Yes []
. No []

. Unsure X




it is shared with another
designated body?

Comments

We believe that care must be taken to stress|

that employers do not take on too much|

responsibility themselves to substantiate]

concerns about patient safety/fitness to|

practise before referring the health worker]|

(‘'sharing information') with regulators|

Q15 Do you agree that there
is already robust guidance
on how to handle
confidential patient
information?

See paragraph 2.36 — 2.38

If No, please specify what
additional clarification you
need.

. Yes X
. No []

. Unsure []

Q16 When, in arecruitment
process, does your
organisation seek
information/references
about the conduct or
performance of a health care
workers? Does your
organisation seek
information from current or
ex-employers prior to a
request for a formal
reference being made?

Comments

. Yes []
. No []

. Unsure []




Q17 Do you think regulation . Yes []
7 as it stands strike the right

balance between the aims = No []
set out in paragraphs 2.46?
Do you think we should . Unsure [X]

provide in regulation 7 that
designated bodies should
only provide to a recruiting
designated body information
about a health care worker’s
conduct or performance
prior to the stage where
references are sought,
where there is an immediate
threat to patient safety (with
regulation 7 being compiled
with in full when the
provision of references
stage is reached)?

Comments I:I

Q18 If arequest for . Yes []
information about a health

care worker is made by a " No []
designated body during an

appointment process, . Unsure [X]

should all the relevant
clinical governance
information held on file by
the designated body
receiving the request be
transferred to the
requesting designated body
once the appointment
process has been
completed?

Comments
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Q19 Do you foresee any
difficulties with agreeing
joint action where more than
one designated body
employs or contracts with a
health care worker after one
such designated body
shares information under
regulation 6(1) with the
other designated bodies?

Comments

. Yes []
. No []

. Unsure X

Q20 What is current practice
within your organisation
about retaining information
relating to verified
allegations? See paragraph
2.61-2.62

Comments

. Yes []
. No []

. Unsure []

[ ]

Q21 Do you have a view on
retaining information for 5
years (or until completion of
the next revalidation cycle if
later) on allegations that are
not possible to investigate
fully or where the allegation
is unfounded?

Comments

. Yes X
. No []

. Unsure []

We agree with the TCL recommendations|

11




Q22 Are you aware of any
body, other than those listed
above, whose guidance is of
relevance to the proposed
new regulations?

If Yes, please specific.

. Yes []
. No [X

. Unsure []

Q23 Are there issues on
which guidance or
clarification would help your
organisation meet its
obligations under these
proposed regulations?

See Paragraph 2.63

If Yes, what are those
issues?

. Yes X
. No []

. Unsure []

As above, we think the guidance should be clear]
about rapid referral to regulators in certain|
circumstances rather than employers attempting|

to do that job

Q24 Do you agree with our
estimate of the likely costs
and benefits?

See Impact Assessment

If not, please indicate and
provide evidence, where
possible, of any areas of
disagreement.

. Yes []
. No []

. Unsure X

[ ]

12




Q25 According to the
evidence presented in the
IA, the likely cost of the
preferred policy option on
different organisations does
not seem to be significantly
related to their size. Do you
agree with this proposition?

If not, can you provide
evidence to support your
argument?

Yes []
No []

Unsure []

Q26 What might be the
barriers (negative impact) to
the proposed regulations
“Duty of co-operation” and
good quality outcomes for
everyone from the
perspective of ethnicity,
gender, disability, age,
sexual orientation,
religion/belief, socio-
economic or
rural/geographical
considerations? What
proportionate measures
could address those
issues?

See Screening EQIA

Comment

Yes []
No []

Unsure []
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Q27 What are the positive
impact that might result
from implementing this
policy from the perspective
of ethnicity, gender,
disability, age, sexual
orientation and
religion/belief, socio-
economic or
rural/geographical
considerations? What
proportionate measures
might we implement that
could enhance this positive
affect?

Comment

Yes []
No []

Unsure []

Q28 Please identify how the
implementation of this
policy might affect the
Human Rights of patients,
carers, service providers or
the workforce? In your
opinion does this mean that
this policy should not be
implemented or could
proportionate measures be
taken to address these
issues?

Comment

Yes []
No []

Unsure []
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Q29 Do you have a view on
the suggestion that local
health care organisations
should maintain a coherent
and integrated set of
information for all health
care workers for whom the
organisation which has
clinical governance
responsibility?

Comments

. Yes [X
. No []

. Unsure []

Q30 Do you agree that
these categories of
information are good
indicators of performance
or conduct?

If not, please specify what
other information should be
included.

. Yes X
. No []

. Unsure []

More accurately, they may be indicators of poor]

or unsafe performance)

Q31 What concerns do you
have about sharing “soft”
information?

Comments

Q32 Does your
organisation already
share “soft” information
about health care
workers?

Yes []
No []

Unsure []
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If Yes, please provide
details.

Q33 Do you agree that
contractors should notify
PCTs of all negligence
claims?

Comments.

. Yes X
. No []

. Unsure []

Q34 Do you agree with the
definition of “claims”?

If No, please explain why
not?.

. Yes X
. No []

. Unsure []

Q35 Do you support the
above approach on
sharing information with
patients, carers, or the
public about
investigations?

Comments

. Yes X
. No []

. Unsure []
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Q36 Do you support the . Yes [X
view that the national

regulator should be . No []
alerted to a pattern of
conduct or performance . Unsure []

that falls below the
threshold for referrals
about fitness to practise?

Comments |:|

Q37 Are these examples = Yes []

of concerns about a

health care worker’s . No []
conduct or performance

helpful to you when . Unsure X

making decisions about
how you would comply
with the proposed
regulations on duties of
co-operation?

Comments |:|

Q38 Do you have any . Yes [X
additional comments on
any aspect of this . No []

consultation?
. Unsure []

Comments We disagree with the intention not to create|

offences for non compliance. As far as we can see|
there is no sanction at all for non compliance. This|
could make the regulations worhtless.

17




Please send your completed response form to
dutyofcooperationconsultationresponses@dh.gsi.gov.uk
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