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EDITORIAL

Much has happened since last year’s conference. The end of 2013 saw several
significant mergers and sadly some administrations but there has been a sense
that firms are at last, beginning to settle down and come to terms with the raft of
changes introduced last year.

Increasing number of lawyers are reporting their experiences of costs budgeting
and completing the horror that “Form H” has shown itself to be. Anxieties have
been heightened by the severe decision in “Mitchell” whilst the seminal case on
proportionality continues to be awaited with anticipation and at least a smattering
of fear!

AvMA is also very mindful of the difficulties arising on running cases on legal aid
due to the low hourly rates allowed for expert’s fees. The situation appears to be
compounded by the fact that there is a lack of clarification on the effect “topping
up” those rates may have on a firms’ continued eligibility for a legal aid franchise.
We are trying to open up dialogue with the Legal Aid Agency and seek clarity up-
on the issue once and for all.

We are also seeing more firms moving into the clinical negligence market, many
of which have little or no previous experience in clinical negligence litigation.
AvMA remains consistent in its view that accreditation remains a powerful weap-
on in ensuring members of the public receive good representation and advice
from solicitors who have both experience and expertise in this highly specialised
area.

On the subject of experts, we are pleased to draw your attention to the article on
“Experts’ Literature — An undervalued resource?” by Tom Gibson and Will
Young of Outer Temple Chambers in this edition of the Newsletter

We are fast approaching a year since the introduction of the new Coroner’s
Rules: The Coroner’s (Inquest) Rules and The Coroner’s (Investigation) Rules
2013 together with the implementation of the Coroner’s & Justice Act 2009. The
new rules do appear to have succeeded in ensuring that generally cases are be-
ing heard more quickly, however we have growing concerns that the need for
speed has in some cases compromised the investigation. Julia Cotterill, one of
AvMA’s Medico-Legal Advisors has provided details of two case studies, the
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case of XY is particularly a case in point. We also draw your attention to Frances McClenaghan’s arti-
cle on points to note on pre-inquest reviews coming out of the case of Brown —v- HM Coroner Norfolk

Melina Padron of Doughty Street has written up the case of Dunhill v Burgin for the Newsletter. This
is an important case which looks at the relevant test for assessing a client’'s mental capacity to conduct
legal proceedings. The case concludes by setting out five important lessons and is one that all practi-
tioners should be mindful of.

In the face of this fast moving environment it is important to take time out and perhaps take the oppor-
tunity to do Charles Bagot’'s “Expresso Quiz on Secondary Victims”. A number of you may have at-
tended Charlie’s presentations on secondary victims at our recent Lawyers Support Group Meetings
(LSGs). His interactive format has been very well received and considered fun! Answers to the quiz
are included in the newsletter but no cheating!

Lawyers doing clinical negligence work recognise the need for good client care, Dr Dawn Benson'’s arti-
cle on “Birth Injury, Disabling Families and Enabling Human Factors” looks at litigation from the
perspective of parents and carers of children who have a neurological injury as a result of clinical negli-
gence. Dr Benson has also been through the litigation process as a litigation friend on behalf of her
son who suffered avoidable injury at the time of his birth, she has first hand experience of the effects of
the litigation process on a family bringing a claim. This is important and interesting work and | recom-
mend this piece to you.

There is also an interesting article entitled “Patient Safety — A Junior Doctor’s Perspective”, by
Charlotte Connor, AvMA’s in house doctor.

We continue to work on ways to create improved forums to bring the more junior end of the legal pro-
fession together in a supportive and collegiate environment. If you have any particular views on this or
would like to feedback on any or our services then please do not hesitate to contact me by emailing
norika@avma.org.uk.

AVMA is pleased to announce a pilot between ourselves and the CQC due to commence on 1% July.
This will involve AvMA feeding back to the CQC information gathered from consenting members of the
public to help identify whether NHS Trusts are meeting requisite standards of quality and care.
Through the pilot the CQC aim to increase public understanding and awareness of the standards they
have the right to expect whenever they receive care. To assist with this pilot we are currently recruiting
for a Data-Administrator/Case-Worker. This is likely to be a temporary position for about six months,
full details are on the AVMA website. Closing date for applications is Friday 27" June with inter-
views fixed for 2" July.

AVvMA has undergone some changes internally with a fusion of the Lawyers’ Services Department and
Client Services. Now that we have bedded down with the changes we are looking to recruit two peo-
ple: a Medico-Legal Advice Worker and a Medico-Legal Co-Ordinator, outline details are in the
Newsletter with a link to the AvMA website where the full job description, person specification and ap-
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plication form can be found, closing date for applications is Thursday 17" July, with interviews on
23" and 24™ July.

The AvMA Annual Conference is being held in Brighton on 27" and 28™ June, kick-off is on the evening
of Thursday 26" June. It is one of the largest conferences ever with close on 500 delegates. It promis-
es to be an excellent couple of days with expert speakers and highly relevant topics. We look forward
to welcoming you then.

Lisa O’'Dwyer

Director Medico-Legal Services
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Fiona Freedland

We are sad to announce that Fiona Freedland, much loved and respected ex-Legal Director of AvMA,
died on 28™ May after a long and brave fight against cancer. Fiona was an inspirational colleague and
friend to all at AvMA, and a passionate and effective champion for patient safety and justice. She will
be sorely missed. Our thoughts are with her family, Robin, Beth and Ellie.

Duty of Candour to go “live” in October

AvMA’s long campaign for a statutory Duty of Candour is soon to be realised. The duty will form part of
statutory regulations setting out the “fundamental” standards which any provider of healthcare who has
to be registered with the Care Quality Commission has to meet. These are due to come into force on
1% October. Even after AVMA had secured the Government’s agreement to introduce a statutory Duty
of Candour, which had been strongly opposed by successive health secretaries, we had to fight a rear-
guard battle to persuade Jeremy Hunt not to limit the duty to when death or severe permanent disability
was known to have been caused. It will now apply to any significant harm. We are yet to see the final
regulations. AvMA did raise concerns about the version which was consulted upon earlier this year.
We pointed out that if interpreted literally, the duty would only apply to actual harm which had already
materialised. We think that the duty should apply to incidents where something has gone wrong, for
example at childbirth or in a diagnostic procedure, where there is a likelihood of future harm as a result,
but the “harm” is not yet known. We eagerly await news as to whether this point has been agreed and
will also be working on guidance with the CQC.

AvMA is also in discussion with the Departments of Health in Scotland, Wales and Northern Ireland
about possible adoption of a duty of candour in those countries.

CQC’s Ratings and Inspection System

AvMA has responded to the CQC’s consultation on its approach to inspections and rating providers of
healthcare. Whilst we think there has been a massive improvement in the way that the CQC works
over the last year, there are still adjustments to be made. One of our strongest recommendations is
that it should not be possible for an organisation to have a rating of “good” overall if it is found to
“require improvement” with regard to patient safety. Currently, there is no extra weight given to patient
safety. In April St Georges NHS Foundation Trust in South London was given a rating of “good” over-
all in spite of being found to “require” improvement when it came to patient safety. AvMA also recom-
mended ways of monitoring compliance with patient safety alerts and the duty of candour, and im-
provements to involving patients. You can see AvMA’s full response here http://www.avma.org.uk/
data/files/CQC_Consultation.pdf
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The Medical Innovation Bill (The “Saatchi Bill”)

This Bill was introduced in the Lords on 5" June 2014 by Lord Saatchi. Its stated purpose is to promote
“innovation” in medical treatment. It is based on the premise that innovative and potentially life-saving
treatment is being denied to patients because of fear of clinical negligence litigation, and seeks to pro-
tect doctors from a finding of negligence, whatever the outcome, provided they have consulted col-
leagues and obtained the patient’s consent. There is no requirement for the proposed treatment to
have been approved by anyone other than the individual doctors — even if all the advice, guidance and
evidence was against going ahead with the treatment. The Bill itself can be found here http://
www.publications.parliament.uk/pa/bills/Ibill/2014-2015/0004/15004.pdf

Although the Bill has been introduced privately by Lord Saatchi, both David Cameron and Jeremy Hunt
have previously voiced support for it. There is a huge media campaign being conducted in support of it.
Media coverage focuses on terminally ill patients being permitted to receive experimental treatment
when there is no other hope. However, the Bill as drafted would apply to any kind of medical treatment,
in any circumstances.

The Department of Health has conducted a consultation on a previous draft of the Bill. The responses
have not yet been analysed and the Bill did not feature in the Queen’s Speech. However, that does not
mean that the Government will not support it. AvMA is campaigning to try to ensure this Bill does not
get through. AvMA CEO, Peter Walsh, took part in media interviews on 5™ June explaining why it is so
dangerous. We would urge all our supporters to take a close interest and use their influence to prevent
this Bill becoming law.

The AvMA Panel / discussions re “joint” panels

No further progress has yet been made on discussing the possibility of combining specialist panels of
clinical negligence solicitors into one panel. AvMA remains committed to trying to ensure that mem-
bers of the public can recognise a genuine specialist and to maintaining, developing and promoting its
own panel quality mark for that reason.

After consultation with AvMA panel members, it has been agreed to continue to promote the AvMA
panel at grass roots level with advice agencies and through working with the media. AvMA was also
investing in a Marketing Officer and in optimising their ‘Find a Solicitor’ website. Other opportunities to
promote the AvMA panel may be explored in the future.
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Experts’ Literature—An Undervalued Resource?

Tom Gibson and Will Young, Barristers, Outer Temple Chambers

Introduction

Experts’ literature is an area that is often overlooked in clinical negligence cases — at least until a trial is
almost upon the parties. However experts’ literature deserves more attention in the earlier stages of
cases because of the devastating effect that it can have at trial, as the recent High Court case of Sar-
dar v NHS Commissioning Board [2014] EWHC 38 (QB) demonstrates.

This article reviews the law and procedure on experts’ literature and examines the practical use of ex-
perts’ literature at trial in Sardar v NHS Commissioning Board, before drawing conclusions applicable
to all clinical negligence practitioners.

Experts’ Literature - The Law and Procedure

What happens (in theory)

In theory, all literature should be served with an expert’s original report. The CPR is clear that:

“An expert’s report must... give details of any literature or other material which has been relied
on in making the report” [PD 35, paragraph 3.2(2)]

“Experts should take into account all material facts before them at the time that they give their
opinion. Their reports should set out those facts and any literature or any other material on
which they have relied in forming their opinions...” [Protocol for the Instruction of Experts, para-
graph 4.5 (‘Duties of Experts’)]

Also, the author(s) of the literature and their approximate qualifications/status should also be given —
presumably to help a judge weigh how authoritative any literature is:

“Where experts rely in their reports on literature or other material and cite the opinions of others
without having verified them, they must give details of those opinions relied on. It is likely to as-
sist the court if the qualifications of the originator(s) are also stated.” [Protocol for the Instruction
of Experts, paragraph 13.8 (‘Reliance on the work of others’)]

But — what happens in reality!

However, in reality, experts can often produce literature to bolster their reports much later in the day.
In the authors’ anecdotal experience, some experts have a tendency to produce large amounts of new
literature (or even a whole new report) in the last day or two before trial, once it dawns on them that a
particular case (unlike many others) will not settle, so that the expert’s time in the witness box is immi-
nent!
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To avoid last-minute rushes (and ambushes) like this, case law suggests that 1 month is the latest cut-
off point by which all parties should have served their relevant literature. The useful commentary at
paragraph 35.10.5 of the White Book says:

%35.10.5 Literature to be served with reports

Wardlaw v Farrar [2003] EWCA Civ 1719 decided that in clinical negligence claims being con-
ducted in the county courts or District Registries, the judges should adopt the standard direction
of the Queen’s Bench Masters that any material or literature upon which an expert wished to
rely must be served either with their report or at the latest one month before trial. Permission
would be needed from the trial judge before an expert witness could introduce additional materi-
al at trial. The point of principle is applicable to experts’ reports in any discipline.

Any literature relied upon by one party’s expert should be reviewed by the other party’s expert
and be available for the trial judge. In Breeze v Ahmad [2005] EWCA Civ 223 the claimant was
able to show that the literature relied upon by the defendant was “unwittingly portrayed inaccu-
rately and/or incompletely” which led the judge to place more reliance upon it than he should
have done—a retrial was ordered.” [emphases added]

In the post-Mitchell world, parties would be well-advised to serve their literature in good time, rather
than to risk the complaints of the other side and the wrath of the trial judge when an expert turns up to
court clutching the fruits of their researches from the night before trial.

Experts’ Literature at Trial - a Recent Case Study

The case of Sardar v NHS Commissioning Board [2014] EWHC 38 (QB) gives some very interesting
and potentially helpful insights into the way Courts view experts’ literature. Sardar was a shoulder dys-
tocia case concerning the allegedly negligent delivery of the Claimant in 1989. The trial was on liability
only, with quantum having been agreed at £450,000.

The Issues and Facts

The main issue in the case was whether the Claimant’s shoulder injury was caused by the normal and
natural forces of maternal propulsion, or whether there was excessive forceps traction by the Defend-
ant’s clinicians. In part, this depended on whether the Claimant’s injured right shoulder had been the
anterior shoulder at the time of birth, and was injured against the mother’'s symphysis pubis, due to ex-
cessive traction, or whether it was the posterior shoulder, injured against the sacral promontory, by ma-
ternal forces.
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Experts’ Literature—An Undervalued Resource? = ... Cont.

Tom Gibson and Will Young, Barristers, Outer Temple Chambers

The position of the fetus at the time of delivery was agreed to be OP (occipito posterior, i.e. with the
back of head facing backwards). However there was a factual dispute as to whether the fetus was
“ROA” (right occipito anterior) on admission to hospital or “LOP” (left occipito posterior) on admission.

This was an important factual point: the former scenario (ROA on admission to OP on delivery) would
have involved more rotation during labour, from ROA to OP, whereas the latter scenario (LOP on ad-
mission to OP at delivery) would have involved less rotation by the fetus.

The Parties’ Arguments

At trial, the Defendant argued for the former factual scenario, with more rotation (ROA to OP). This
was because more rotation meant (in very simple terms) that the baby’s shoulder had probably rotated
under the mother’s sacral promontory, where it was probably injured non-negligently by maternal forc-
es.

The Claimant argued for the latter scenario, with less rotation (LOP to OP). This was because less ro-
tation meant (in very simple terms) that the baby’s shoulder had probably not rotated under the moth-
er’s sacral promontory — so it was more likely to have been the anterior shoulder, and injured by exces-
sive traction.

The Claimant’s case was that it was “most unlikely” that the fetus would have rotated the larger dis-
tance from ROA to OP during labour (as the Defendant contended). This was a position taken by all
three of the Claimant’s experts, in midwifery, obstetrics and paediatrics.

The Defendant’s Experts’ Literature — the Gardberg Paper

The Defendant relied upon a paper: Intrapartum Sonography and Persistent Occiput Posterior Position:
A Study of 408 Deliveries; Gardberg, Laakkonen and Salavara, 1 May 1998 (“the Gardberg paper”).
This reported that only 21 of the 408 deliveries studied were delivered in an OP position, but of those
21, 13 (i.e. 68%) were in an OA position initially and developed a persistent OP position on delivery
through a mal-rotation during labour.

Thus the paper appeared to show, albeit based on a small sample, that the Claimant’s suggestion that
a rotation during labour from ROA to OP was “most unlikely” was not supported by the only available
empirical evidence. Given that the Claimant was accepted to have been born OP, the study appeared
to show that it was in fact relatively likely (13 out of 21 cases in the study as opposed to 8 out of 21)
that he had been ROA on admission, and had rotated during labour.

The Trial — and the Experts’ Evidence
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Tom Gibson and Will Young, Barristers, Outer Temple Chambers

The Claimant’s experts were not considered by the Court to have dealt with the Gardberg paper with
any degree of success. Indeed:

The Claimant’s expert midwife was criticised for “disingenuously” seeking to argue that rotation
from ROA to OP was rare, which ignored the combination of the agreed finding of OP posi-
tion at birth and the recorded numbers in the Gardberg paper.

The Claimant’s obstetrics expert was “most unsatisfactory”’. He “appeared to forget his duty to
the Court and seemed illegitimately to stray into creative advocacy for the Claimant’s cause.
He tailored his evidence to argue the case for “LOP” on admission. He sought to side-step
the evidence... He asserted that it was ‘really most unlikely” that the fetal position could
change from “OA” to “OP” but equivocated when confronted with the clear conclusion of the
Gardberg paper that the majority of “OP” babies on delivery started from “OA™.

The Claimant’s paediatrics expert sided “uncritically” with the obstetrics expert and failed to deal
adequately with the contrary suggestion contained in the Gardberg paper.

The Defendant’s midwifery and obstetrics experts were, on the contrary, commended, respectively, by
the Court for their “magisterial grasp” of the subject and “palpable integrity”. No criticism was allowed
of the fact that the Defendant’s obstetrics expert had been introduced to the Gardberg paper by the ex-
pert midwife, who “candidly admitted” that she had indeed introduced the Gardberg paper, which had
been circulated to the obstetrics expert.

The Judgment

While the rotation issue was not the only issue in the case, it was a very important part of the Claim-
ant’s case. Overall, the Judge (Haddon-Cave J) held that the Claimant’s case on rotation had been
“comprehensively demolished by the Gardberg paper’.

For this reason, amongst others, the Claimant’s claim was dismissed.

Conclusions - Practice Points

° Experts’ literature is a valuable and perhaps undervalued resource. It can make or break
cases at trial!

° Judges and lawyers may, in general, find written evidence and sources (including experts’
literature) more persuasive than ‘pure’ oral evidence. Therefore literature — whether in the
form of a surgical textbook, a paper written for medico-legal purposes, or any academic
study — can be crucial in bolstering an expert’s opinion, and persuading a judge that your ex-
pert is the one to be preferred.
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. Anyone can search or prompt a search for literature. What a piece of literature says, and
whether it helps the trial judge (and your case), is more important than the motive of the per-
son who looked for it!

° Experts’ literature should, ideally, be searched for as early as possible in a case. It is better
to find sources that support (or weaken) your case as soon as possible, rather than to risk
either (1) a nasty surprise as the opposition discovers something important closer to trial, or
(2) a difficult procedural/costs issue when your expert reviews their own work (much more
thoroughly) the day before trial and comes up with new literature that the opposition has not
seen.

Are we doing enough to protect “protected parties”?

Lessons for personal injury lawyers from the Supreme Court Judgment in
Dunhill V Burgin

Melina Padron, Barrister, Doughty Street

Introduction

“Policy arguments do not answer legal questions”, said Lady Hale before finally concluding her lead
judgment in Dunhill v Burgin dismissing the Defendant’s appeals. When reading the judgment, howev-
er, one cannot help but conclude that policy reasons were firmly in the Justices’ minds when they an-
swered the legal questions posed by these appeals.

Facts

The case concerned Mrs Dunhill, who in 1999 suffered brain injuries after being struck by a motorcycle
driven by Mr Burgin. In 2002 she issued proceedings against Mr Burgin for damages for personal injury
not exceeding £50,000 in value.

Negotiations took place at the door of the court and, after advice from her then lawyers, Mrs Dunhill
agreed to settle her claim for £12,500 plus costs. That settlement was embodied in a consent order
which was put before a judge, although the settlement itself was not approved by the court.
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In fact, Mrs Dunhill had suffered very serious injuries, which meant she had settled her claim very sig-
nificantly under value. On the assessment of her new lawyers, her claim was valued at £2,000,000 on
full liability, whilst Mr Burgin’s lawyers estimated it at £800,000.

Mrs Dunhill instructed her new solicitors in 2006 and it was apparent that she required a litigation
friend. An application was then made for a declaration that she had not had mental capacity at the time
of the settlement in 2003 and that the consent order embodying the settlement should be set aside with
directions for the future conduct of the claim.

Issues

The new claim raised two key issues:

1. What is the test for deciding whether a person lacks the mental capacity to conduct legal pro-
ceedings on his/her own behalf (in which case the Civil Procedure Rules (“CPR”) require that he/
she has a litigation friend to conduct the proceedings for him/her)?

2. What happens if legal proceedings are settled or compromised without it being recognised that
one of the parties lacked that capacity (so that he/she did not have the benefit of a litigation friend
and the settlement was not approved by the court as required by the CPR)?

In relation to the first issue, Silber J at first instance decided that Mrs Dunhill did not lack mental capaci-
ty. The Court of Appeal found that she did, and remitted the case back to the High Court. In his judg-
ment on the remitted case, Bean J found that her lack of capacity meant the settlement agreement was
void for lack of approval by the court as required by CPR 21.10. The Defendant appealed to the Su-
preme Court against these findings. The Supreme Court unanimously dismissed both appeals.

The test of capacity

It was agreed by the parties that the relevant test of capacity to conduct legal proceedings was to be
judged by reference to one’s mental capacity to make the decisions likely to be required in the course
of proceedings — a test established in the judgment of Chadwick LJ in Masterman-Lister v Brutton & Co
(Nos 1 and 2). The issue was therefore what was meant by “in the course of proceedings”.

The Defendant’s lawyers argued that “proceedings” meant the proceedings Mrs Dunhill had actually
brought, on the advice of her solicitors. More specifically, the question was whether she had capacity to
understand matters well enough to accept the settlement offer made in 2003.

Mrs Dunhill’s lawyers argued that “proceedings” related to the proceedings as they might have been
brought had her previous lawyers given her different advice.
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According to the medical evidence, Mrs Dunhill would have clearly lacked capacity to conduct proceed-
ings if these related to proceedings as they might have been brought on different legal advice. Both
parties accepted this evidence.

Lady Hale assessed the law on the test of capacity as it was at the time of the settlement, and as it cur-
rently stands following the coming into force of the Mental Capacity Act 2005 (“MCA 2005”) and
amendments to the CPR. She found that the test of capacity under the MCA 2005 did not introduce
any differences between the old and new tests.

Having considered CPR rule 21, Lady Hale concluded that [15]:

Read as a whole, therefore, rule 21 posits a person with a cause of action who must have the
capacity to bring and conduct proceedings in respect of that cause of action. The proceedings
themselves may take many twists and turns, they may develop and change as the evidence is
gathered and the arguments refined. There are, of course, litigants whose capacity fluctuates
over time, so that there may be times in any proceedings where they need a litigation friend and
other times when they do not...But a party whose capacity does not fluctuate either should or
should not require a litigation friend throughout the proceedings. It would make no sense to ap-
ply a capacity test to each individual decision required in the course of the proceedings...

Lady Hale recognised that there were statements in other cases which might suggest a different ap-
proach to the test of capacity. In Masterman-Lister, it was suggested that, once a litigant identifies a
problem and goes to a lawyer, all that is needed is the capacity to understand and make decisions
based upon the actual advice given by that lawyer.

However, she found that this approach could not be right. It would create the outcome that litigants in
person and those who received no advice at all would be found to lack capacity to make the decisions
required by their claims, whilst those who received bad advice would be found to have that capacity on
account of that advice.

Lady Hale therefore held that the test of capacity to conduct proceedings for the purpose of CPR Part
21 is the capacity to conduct the claim or cause of action which the claimant in fact has, rather than to
conduct the claim as formulated by her lawyers. Under this test, Mrs Dunhill did not have the capacity
to conduct her claim and should therefore have had a litigation friend appointed as required by CPR
21.2(1).

Effect of incapacity

Although the Court had the power to validate the settlement retrospectively, it found that it would have
been unjust to do so, given the fact that it had not been subject to court approval in 2003.

In light of the finding of Mrs Dunhill's incapacity, Lady Hale considered whether this automatically
meant that the settlement and court order were of no effect pursuant to CPR 21.10(1). This rule, known
as “the compromise rule”, requires that a court approve a settlement made by or on behalf of a patient
(now “protected party”) for it to be valid.



LAWYERS SERVICE NEWSLETTER = Page 13

The Defendant argued first, that the compromise rule only applied where the patient (or “protected par-
ty”) had a litigation friend, as it is only then that the other party is put on notice that the settlement re-
quires the approval of the court.

Lady Hale rejected this argument for two reasons:

1. The words of CPR 21.10(1) hint at the reverse, as they refer to a claim made “by or on behalf of”
a patient or protected party; and

2. If the “claim” in CPR 21.10(2) predates the commencement of proceedings, there is no reason
why the “claim” in CPR 21.10(1) should not also do so. If there are not yet any proceedings, there
can be no litigation friend.

The Defendant’s second and related argument was that this interpretation of the “compromise rule”,
capable of invalidating this settlement, would be ultra vires. It would involve the CPR’s changing a rule
of substantive law in Imperial Loan Co Ltd v Stone, which it is not permitted to do unless expressly per-
mitted by statute: see In re Grosvenor Hotel Ltd (No 2).

Following Dietz v Lennig Chemicals Ltd and the its reading of paragraph 1 Schedule 1 to the CPR
1997, the Court rejected the Defendant’s further argument.

The Court decided at paragraph 30 that “Given that [the compromise rule] applies to claims compro-
mised before proceedings are brought, it is carving out a substantial but quite specific exception to the
common law rule in Imperial Loan.”

Policy arguments

Insofar as policy arguments are concerned, the Defendant advanced the following reasons militating
against having the settlement set aside:

- The need for finality in litigation;

- The stresses and strains which prolonged litigation places upon both litigants and the
courts;

- The difficulty of re-opening a case such as this so long after the event; and

- The alternative protection given to the parties by their legal advisers, who should bear the
consequences of their own mistakes.

The Claimant on the other hand argued that:

- There were disadvantages to claims for professional negligence when compared with claims for
personal injuries;

- Lack of insight is a common feature in head injury cases, so that the parties should be encour-
aged to investigate capacity at the outset; and
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- The legal position cannot differ according to whether or not a party is, or is not, represented by
lawyers.

The Court, however, found that the policy underlying the CPR was clear: that children and protected
parties require and deserve protection, not only from themselves but also from their legal advisers.

Conclusion of the Supreme Court

The Court therefore found that Mrs Dunhill’'s incapacity, along with the lack of a litigation friend and
court approval, rendered the settlement invalid. The agreement was set aside and the claim remitted to
the High Court for trial.

Lessons for personal injury lawyers

This judgment confirms that the protection afforded by the CPR to children and protected parties is ro-
bust. It acknowledges that those who lack capacity are at the mercy not only of the litigation process as
a whole and of other parties to litigation, but also of incompetent or unscrupulous legal advisers. In this
sense, this judgment is a welcome step in the right direction.

The full impact of this judgment for day-to-day personal injury practice remains to be seen, but some
lessons/warnings can already be drawn from this decision:

1. The test of capacity will be a harder one to fulfil: it will likely involve considering all issues and
eventualities likely to arise in a given case.

2. Lawyers should be more proactive in seeking assurance in respect of their clients’ capacity to
conduct proceedings where there are grounds for concern.

3. In less clear-cut circumstances where it may be difficult to suggest capacity is at issue, seeking
such assurance may prove tricky. It would be prudent to keep the question of the client’s capacity
under review through the course of litigation.

4, Defendants’ lawyers are likely to be more assertive in seeking assurance of claimants’ capacity
to conduct proceedings.

5.  Itis not unusual for early settlement offers to be made before the claimant’s capacity is assessed
and/or the claim is fully investigated. This may now arguably constitute a risk to defendants, who
consequently may refrain from making such offers or make them conditional on the issue of ca-
pacity being determined.

Questions remain as to the impact, if any, that this judgment will have on the usual presumption of full
mental capacity.
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Dunhill V Burgin Cont.

Melina Padron, Barrister, Doughty Street
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Expresso Quiz on Secondary Victim Claims

By Charles Bagot, Barrister, Hardwicke

A quick Q&A and True or False Quiz to test you over a quick cup of coffee. One point for each correct
answer (bonus point available on Q1) to a maximum of 11 points. Answers at the back:

Q1.

Q2.

Q3.

Q4.

Q5.

Q6.

Q7.

Q8.

Qo.

Q10.

What is the difference between primary and secondary victims? Give yourself a bonus point if
you can name the case or Judge who highlighted the distinction.

True or false: Special legal principles apply to determining secondary victim claims arising out
of clinical negligence as opposed to those arising out of other accidents.

True or False: The ‘control mechanisms’ are used for deciding whether someone is a primary
or a secondary victim.

Name two of the control mechanisms.

In what year did the event take place which gave rise to the seminal House of Lords cases on
secondary victims?

True or false tongue twister: You can have a successful primary victim claim without a suc-
cessful secondary victim claim but not a successful secondary victim claim without a success-
ful primary victim claim.

Is there a set period of time within which a loved one has to arrive to come within the
‘immediate aftermath’ of an incident?

Does the Court focus on a single moment in time when looking for the relevant shocking event
which caused the secondary victim’s psychiatric injury?

True or false: It is sufficient for a person to witness the traumatic death of a loved one, provided
it is caused by the original negligence, to have a potential claim as a secondary victim, even if
they did not witness the negligent event/accident or its immediate aftermath.

True or false: There have been lots of calls to relax the strict control mechanisms and it is only
a matter of time before the Supreme Court does so.
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Brown v HM Coroner for the County of Norfolk: recent guidance on pre-
inquest reviews

Frances McClenaghan, Barrister

1 Chancery Lane

Introduction

Across the country, coroners have different styles of management. Practitioners will know some who
formerly required advocates to robe, those who allow the family considerable latitude with witnesses
and others who tightly control the issues and evidence they wish to hear. Provided the inquisitorial pro-
cess is fair and the verdict reached is reasonable, such differences should not be unduly troubling,
however

In Ernest Andrew Brown v HM Coroner for the County of Norfolk v Chief Constable of Norfolk Constab-
ulary ([2014] EWHC 187 (Admin), “Brown”), regrettably the process was not demonstrably fair. The
High Court therefore quashed the inquest and ordered a fresh investigation. In doing so, the Chief Cor-
oner gave guidance as to good practice at pre-inquest review hearings.

Background facts

The case concerned the inquest into the death of Joanne Foreman. The Coroner reached a narrative
verdict, which left the cause of death open. He recorded that there existed a real possibility that Jo-
anne, who was not a diabetic, had self-injected insulin and consumed alcohol in combination which
may have caused her death. Subsequent enquiries effectively eliminated the possibility that the taking
of insulin could have made any significant contribution to death, however. This error arose because at
the pre-inquest review the parties operated on the mistaken assumption that although the precise
cause of death could not be ascertained, the self-ingestion of insulin and alcohol may well have been
the cause.

Guidance on pre-inquest reviews

The Chief Coroner made the following recommendations:

1. Rule 26 of the Coroners (Inquests) Rules 2013 requires a coroner to make and keep a recording
of a pre-inquest review hearing. This requirement means that a coroner should take reasonable
steps to ensure that the recording equipment is working well and that those who speak in court
do so in such a way that the recording can be transcribed with accuracy and in full ([38]).

2. The coroner should ensure that all interested persons have sufficient notice of the matters to be
discussed at the pre-inquest review hearing ([39]).

3.  Coroners should provide a written agenda in advance and, if appropriate, express provisional
views so that agreement or opposition can be expressed ([39]).


http://login.westlaw.co.uk/maf/wluk/ext/app/document?crumb-action=reset&docguid=I049D5DF0E5F011E2A4B190AD9B71402E
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4.  The agenda should include:
a. a list of interested persons;
b. a proposed list of withesses identifying those who may be called and those whose state-
ments may be read;
C. the issues to be considered at the inquest;
d. the scope of the evidence;
e.  whether a jury will be required;
f. whether Article 2 of the European Convention on Human Rights is engaged;
g. any issues of disclosure; and
h.  the date of the final hearing ([40]).

5. In a difficult investigation interested persons should be invited to respond to the coroner's agenda
in advance of the pre-inquest review hearing in writing, stating what they agree with and what
they do not agree with ([40]).

6. The coroner should also ensure that interested persons have sufficient disclosure of relevant
statements and documents before the pre-inquest review hearing so as to be able to address the
agenda on an informed basis ([41]).

7.  Coroners should avoid giving the impression at a pre-inquest review hearing that the findings and
conclusions of the inquest are in any way pre-determined, even when the evidence points sub-
stantially in one direction. It may be necessary to explain in clear language to unrepresented fam-
ilies that there is a difference between seeking to identify the key issues and coming to a final
conclusion ([42]).

8.  Coroners should at all times take care in their dealings with interested persons not to give the im-
pression of bias or favouritism ([43]).

9. A coroner should be careful in correspondence with an interested person, such as the police, not
to appear to be too familiar or close to the correspondent and not encourage the same from the
correspondent. The use of first names may not look good to an outsider ([44]).

Conclusion

It is to be hoped that, if the Chief Coroner’s guidance is followed, although the parties may not always
be satisfied with the outcome, they will at least consider that a fair investigation has been conducted.
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Inquest touching the death of MDL

MDL was a 74 year old man with a history of hypertension, solar keratosis, macular degeneration and
possible pulmonary fibrosis. He underwent a total hip replacement on 7 December 2011. He was given
Enoxaparin (Heparin) at the time of surgery and was discharged on 9 December 2011 on 10mg daily of
Rivaroxaban. On 3 October 2011 a blood test had shown that MDL’s platelet count was 156 x 10%/L
(normal range 150-400 x 10%L) and on 8 December 2011 it was 128 x 10%L. A few days after dis-
charge, MDL developed a rash below his knees, followed by blood blisters in his mouth and a blood
blister on his right hand.

On 25 December 2011 MDL called the out of hours GP service complaining of tiredness, bleeding from
his gums, nose and rectum, a rash on his legs and blood blisters in his mouth. The out of hours GP
who attended MDL was unaware that he had complained of rectal bleeding on his initial contact. She
diagnosed an allergic reaction to Rivaroxaban and changed the medication from oral Rivaroxaban to
injections of Clexane, which were to be administered daily by the district nurse. However, she pre-
scribed the therapeutic dose of 75mg rather than the prophylactic dose of 40mg in error.

The district nurses attended from the following day, and on the first day administered 80mg rather than
75mg in error. On 27 December 2011 the nurse was concerned about the dose prescribed by the out of
hours service and raised this with MDL’s GP. MDL contacted his regular GP on 28 December 2011 to
request a further supply of injections, when his GP reduced the dose further to 60mg on the basis of
the previous reaction. On 30 December 2011 MDL collapsed and was admitted to hospital in the early
hours of 31 December 2011. A CT scan revealed a subdural bleed, cerebral oedema and brain stem
herniation and MDL died the same day. At the time of his death, his platelet count was 1 x 10%L. The
post mortem report concludes that the cause of death was:

1a. Subdural haematoma;

1b. Acute thrombocytopaenia

The family were represented through our Pro Bono Inquest Service by Maria Roche of Doughty Street
Chambers. An expert haematologist gave evidence at the Hearing to the effect that there were two po-
tential pathologies operating concurrently: a low platelet count and an allergic reaction to Rivaroxaban.
In any event, he considered that if the low platelet count had been detected before the severe bleed
during the night of 30-31 December 2011 and a platelet infusion administered, the death would have
been avoided. He did not consider that the incorrect dose of Clexane materially contributed to the out-
come.

The Coroner made two Reports to Prevent Future Deaths. The first was to the effect that the out of
hours GP may not have familiarised herself with the information provided by MDL to the out of hours
service before carrying out her visit. The second was in connection with communication between the
out of hours GP service and the district nursing service, in that the out of hours doctor had been unable
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to contact the district nurses on 25 December 2011 and the only means of making contact was to tele-
phone. The Coroner considered that improved methods of both oral and written communication must
be putin place.

In response to the Coroner’s reports, the out of hours service reported that it had reminded its clini-
cians of the importance of assessing all available notes, although it also considered that it could do no
more than make the information available and that it was for the individual clinician to read the notes.
With regard to communication between the out of hours service and the district nurses, the Trust ad-
vised that a team mobile, a landline and a generic email address were available and that these details
had been provided to the out of hours service.

RE: XY Dec’d - Case Study

Our inquest service is looking into the case of a 24 year old gentlemen (here referred to as ‘XY’), who
sadly passed away while in recovery following surgery to his knee. The Coroner has decided not to
hold an inquest into the XY’s death, a decision which AvMA hopes to invite him to reconsider.

Although we do not currently have the full medical records for XY, his family have kindly provided such
information and documentation as is available. Prior to his surgery, XY had a history of neurological
episodes, following two minor injuries to his head, which led to a weakness in his right arm, loss of vi-
sion and slurred speech. However, an MRI scan of XY in 2000 was observed to be normal. XY later
had a seizure at school in 2003, which resulted in slurred speech and a headache. Given that there
were only two neurological episodes falling three years apart, prophylaxis was not considered to be of
benefit or necessary.

The hospital states that the general anaesthetic was properly administered and recovered from before
XY’s death, alongside the completion of a relatively straightforward surgery to his left knee. The post
mortem report concludes that the cause of his death was an ischemic stroke due to a basilar type
(complicated) migraine. Yet the family of the deceased are adamant that on the day of his death, their
son did not have a migraine or any form of neurological episode.

Following his surgery, XY presented symptoms which were observed to include spasms in his foot and
an inability to move his leg that had been operated on, with further abnormal swelling of the leg to ap-
proximately three inches larger than the other leg. Compartment syndrome was excluded. Matters are
further complicated by the fact that on the day of his death, XY’s family were told by medical staff that
XY died due to his heart stopping.

This is a very exceptional and tragic case, given that few young, healthy patients die in recovery fol-
lowing knee surgery. AvMA considers this to be case with unexplained aspects that merits full investi-
gation by experts and ultimately the Coroner. To date the coroner has refused to hold an inquest on
the basis that the deceased died of natural causes. However we have recently obtained a pro bono
expert view which confirms that a specialist orthopaedic surgeon shares our concerns that the circum-
stances of the death are unclear. We intend to communicate with the coroner on the family’s behalf
with a view to securing an inquest into this young man’s death.
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| began working at AvMA as a medico-legal advisor in July 2013 following relocating to London from
Perth, Western Australia. | qualified as a Doctor in Australia in 2011 and subsequently worked as a jun-
ior doctor in a number of teaching hospitals in Perth. My role at AvMA has definitely enabled me to gain
a new perspective on the issue of patient safety. | have been able to reflect upon my own experience in
clinical practice and identify important areas that myself and other junior doctors could improve upon in
order to provide safer and more effective patient care.

During medical school and working as a doctor | was always told about the importance of documenta-
tion, writing clear and accurate notes in patients' medical records and the need for good communica-
tion. My work at AvMA has highlighted the need for these skills to be employed, especially as | have
witnessed first hand many instances when a patient's care has been compromised as a result of doc-
tors not documenting a clear care plan or handing over that care plan to other clinicians.

As a junior doctor | was rostered to work one after hours shift per week, this involved covering patient
care on approximately 6 wards from 5.00pm-10.00 pm. This shift took place after | had already com-
pleted a full day’s work, | invariably had no previous contact or knowledge of the majority of the pa-
tients | was responsible for on the after hours shift.

On my first ever after hours shift as a doctor | was paged to attend to a patient who had not passed
urine for approximately 4 hours. Given this patient’s presenting symptoms and circumstances this was
a worrying feature and one that can have a number of life-threatening causes. Before attending to the
patient | obtained the medical notes in order to ascertain the patient's history and in particular their pre-
senting complaint to hospital and the treatment plan that the treating team had in place. | could see
from the medical records that the treating team had been aware of the patient's diminishing urine out-
put as a junior member of their team had been asked to review the patient earlier in the day. However
there was no treatment plan documented in the notes or that had been handed over to the nursing staff
looking after the patient.

Following a thorough history and examination of the patient, | then checked for any imaging results.
The results showed that a scan had confirmed a large obstruction essentially completely blocking the
patient's kidney (the patient only had one kidney due to a previous nephrectomy). | immediately re-
ferred the patient to the on call Urology team who urgently reviewed her and arranged for her to be tak-
en to theatre that same evening.

In this case the junior doctors on the patient's treating medical team had failed to document in the notes
that they suspected renal obstruction nor that they had organised a scan. They also failed to hand over
this information to the nursing staff or document that the scan was urgent and needed to be followed up
by the after hours doctor. Therefore there was a delay of approximately 2 hours between confirmation
of the obstruction and referral on to the Urology team. Delays of 2 hours can potentially be life threaten-
ing and compromise patient safety. This example certainly highlighted to me the importance of thor-
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ough documentation and communication between treating clinicians.

One of my roles at AvMA is to work as part of the pro-bono Inquest Service. There are a number of In-
quest cases that | have worked on where the deceased’s care was compromised in some way due to
poor documentation or lack of documentation. One example is the case of an elderly gentleman who
was admitted to hospital following a fall at home. He suffered from a subdural haemorrhage and re-
quired an evacuation of the bleed. Whilst in hospital (a week or so after his initial admission) it was not-
ed that the patient had been taking Naproxen (a non-steroidal inflammatory drug) due to arthritic pain
on mobilisation in his hip for a number of years. A junior doctor therefore prescribed Naproxen to the
patient. The junior doctor did not document in the notes whether he assessed the patient and his suita-
bility to be prescribed Naproxen. There was no evidence to suggest that he had taken into account that
the patient was not experiencing pain as he was not mobilising, that the patient was eating and drinking
minimal amounts and the fact that the patient had also been taking Omeprazole for a number of years
(a proton-pump inhibitor or PPI often co-prescribed with Naproxen to try to prevent stomach/duodenal
ulcers). When the Naproxen was prescribed there was also no note in the prescription to give Naprox-
en with food. There was also no evidence in the medical notes as to whether other clinicians acknowl-
edged or reviewed the administration of Naproxen.

It is widely known that Naproxen given without a PPl and given with minimal food is a major cause of
gastro-intestinal bleed. Sadly this patient went on to develop such a bleed and passed away.

Another example is the case of another elderly gentleman who presented to A&E with hip pain. Follow-
ing examination by a Registrar the patient was sent for a plain x-ray to assess for a neck of femur frac-
ture. The x-ray showed no obvious fracture. The patient was therefore sent home, however in the medi-
cal notes there was no documentation as to whether the patient’s mobility was assessed. According to
the patient’s family he required a wheelchair in order to leave the A&E department. It is known that not
all hip fractures show up on plain x-ray and given that the patient was not mobilising at all due to pain
that further imaging could have been performed to rule out fracture.

The patient continued to suffer from hip pain and his general condition gradually deteriorated over a
number of weeks. He was finally diagnosed as having a hip fracture some time later but by this point he
was too unwell to undergo surgery and sadly passed away.

Working at AvMA | have also realised the importance of documentation not only to improve patient
safety but also from a medico-legal point of view. Medical records are always requested when a poten-
tial clinical negligence claim is being investigated and doctors' notes are closely analysed. As a junior
doctor the importance of accurate and thorough medical records was highlighted to me from a legal
point of view when | was asked by the Hospital's legal department to prepare a report for a patient who
was making a personal injury claim following a motor vehicle accident. | had reviewed the patient in A &
E so that hospital had provided me with the notes that | had written after reviewing the patient. My
notes were very clear and showed important negative findings such as no numbness/parasthesia in the
arms/hands as the patient was complaining of pain in her neck secondary to a 'whiplash' injury. | was
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Patient Safety—A junior doctor’s perspective .../Cont.

Charlotte Connor, Medico Legal Advisor, (AvMA)

then able to complete the report confidently and accurately due to my detailed notes.

Working at AvMA has definitely given me further insight into ways that | can develop my own clinical
practice to improve patient safety, one of the most straightforward ways this can be done is to ensure
that I make thorough and accurate medical notes and to communicate properly with my patients.

Birth Injury, Disabling Families & Enabling Human Factory

Dr Dawn Benson, Lecturer, Researcher at Northumbria University & Speaker

Clinical negligence has a place, either at a major or minor level, across many disciplines although most
of the literature which supports the reasons why people pursue a claim, is located in either medicine or
law.

Accounts of the injured parties, or their primary carers, have only been documented through specula-
tive perspectives and occasional case studies. There are a few researchers who have looked at the
relationship between the complaints process and injured parties but little or nothing on litigation from
the claimant’s perspective. As the parent of a child who was avoidably injured around the time of birth,
| was shocked by the lack of information available and so decided to explore this further and use it as
the focus of my PhD research.

The purpose of the study was to raise the previously seldom heard voices of parents who, like me, had
pursued clinical negligence litigation on behalf of their children who had been avoidably harmed
through medical error. | was specifically interested in:

° why parents of children avoidably injured at or around the time of birth pursue claims of clinical
negligence on behalf of their child or children and what they hope to achieve,

o what parents think of the process of completing a claim and their relationship with professionals
before, during and after the birth injury event.

The research was qualitative and combined the data and analysis of my own autoethnographic ac-
count and the interview data from eight parents of six children who were avoidably damaged through
medical error. The project was initially located within the sociological field of Disability Studies in recog-
nising the social origins of inequality which frequently shape the lives of families which include a disa-
bled person.

In addition to the data content it became clear that there were some striking commonalities between
the participant families:

° all but one of the injured children were the mother’s first born,

° all of the critical incidents which took place in a maternity setting did so across the weekend
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Birth Injury, Disabling Families & Enabling Human Factory .../Cont.

Dr Dawn Benson, Lecturer, Researcher at Northumbria University & Speaker

period,,
° three of the families made contact with their solicitor through AvMA,
. all but one of the parents used English as their first language,
° two of the fathers left their jobs and became full time carers for their disabled child,
° five of seven families moved to adapted accommodation following the completion of litigation,

° other than myself, who had no formal education at the time of initiating the claim, all of the fami-
lies had at least one parent who had a minimum of a university degree or professional equivalent,

° the children had collectively attended a mix of mainstream, segregated/special’ schools and
mixed placements and shared a sense that their education was fluid and could change at any
point depending upon resources.

Findings show that parents whose children have been avoidably injured at or around the time of birth
want to focus on the detail of the medical error or errors. They want to examine the sequence and es-
calation of events which culminated in damage to their child. They wanted to be able to make sense of
their own experience; not necessarily with an individual blaming intention, but to get honest explana-
tions.

Why Parents Pursued Litigation

The parents offered a variety of reasons for bringing litigation and those reasons did not necessarily
remain the same throughout the process of the claim. In fact motivations for pursuing litigation typically
changed as parents gained experience of bringing up their birth-injured child. Usually they had experi-
ence of the same motivations as each other only at different points in their individual litigation journeys.
The data also suggests that partners may differ in their motivations for pursuing litigation and have dis-
tinctive hopes and expectations of what the process could achieve.

Parents specifically identified seeking explanations, resolution and outcomes which would protect oth-
ers as initial reasons for pursuing the claim. However as time moved on it became apparent that a
deep fear of dependency upon the state increasingly strengthened their motivation, in all cases this is
what the families focused on towards the end of the litigation process, usually at this point they had giv-
en up hope of achieving any of their other aims. Parents wanted:

- answers about what had happened, to find out the truth

- lessons to be learned to protect others in the future

- to achieve some form of resolution

- to be financially independent of the state for support services.

Whilst many, but not all, parents expressed feeling some form of initial anger towards maternity profes-
sionals they eventually developed their own complex narratives around the birth injury event and in do-
ing so made sense of the events in ways which dissolved any desire for individual blame. Rather they
recognised that systems, technical skills and above all cultures were responsible for the errors which
contributed to the circumstances of their child’s injury.

After completing litigation parents were left with a sense that they had not resolved their anxieties; that
litigation in itself does not provide all the answers they seek, although it does go some way to securing
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their child’s future in making them financially independent of the state; neither does it promote profes-
sional learning.

We insured her future with the claim, we ensured she’s got money to provide for whatever she needs for
the rest of her life but | don’t think we made any progress in getting any answers or changing anything for
anyone else, which | had hoped.

Susan - interview data

Messages to Legal Professionals

The data reveals that, for parents of children avoidably injured at birth life is shaped by a discourse of
disabling reductive constraints as their lives become dominated by the involvement of, and surveillance
by, others. Families who have contributed to the research depict professional intervention as often di-
minishing, rather than enabling; of the chance to build family life in ways of their own choosing and
makes clear there can be no doubt that having a child disabled through avoidable birth injury complete-
ly alters a family’s life trajectory.

Parents identified aspects of the litigation process which were particularly difficult for them and they
offered messages to legal teams, expert witnesses and deputies which expose inconsistencies and
opportunities to improve practice.

. The process of litigation was like living in a goldfish bowl — parents are concerned that their
home and their lifestyles become a project for expert witnesses as well as statutory sector ser-
vice professionals and they lose their privacy.

The other side’s technical expert came in and said “Oh, you know, | think that you are overly
bonded with your daughter and you need to set some boundaries and some distance.” | really
felt like | wanted to stick two fingers up at them and tell them where to go. But, you know, | didn’t.
| sat there and smiled politely and said yeah, this is because just so that you know why I'm overly
bonded with her, is because one of us sleeps with her. She has epilepsy. We know she has
constant seizures when she’s asleep from her last EEG, and | know too many children that have
died, | don’t care if you think I'm overly bonded with her...

Clare — interview data

. Expert witnesses: do your homework - read the notes before the visit. Parents have been trau-
matised and reliving the birth event with expert witnesses sets them back in their recovery.

| had to tell it so many times that | just sort of - it also means you have less closure on it ‘cos
you’re constantly having to tell the story over again. Do they really need to know this, three
speech therapists do they really need to know about his birth? It's the endless going over.

Victoria — interview data
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° Minimise the number of appointments — generally parents want single experts.

The amount of time spent doing assessments, well it didn’t warrant it. We both needed to take a
couple of days off work each that’s four days pay lost and then we needed to take her little broth-
er and stay in a hotel.

Janet — interview data

° Show Empathy — a positive outcome in terms of litigation is not necessarily what parents want.
They are often torn between recognising that their child will need the financial award and being
disappointed with the knowledge that the event was avoidable.

They came into this very room. “Oh, hello, lovely to see you. Congratulations.” And | just felt it
was so inappropriate, because, really? What — congratulations they’'ve admitted that somebody
was wrong and ruined my life.

Clare — interview data

° Parents also experience harm — although the child has been physically injured parents are psy-
chologically harmed through the birth injury event which impacts upon their ability to trust profes-
sionals to care for their child.

...it all made me think about not ever trusting anyone to look after him, | think | am like my
friend....who, her daughter was starved of oxygen and they used the same solicitors as us. She
is very overprotective and can’t let other people do the looking after. | think | am like her and it's
strange that other parents for special needs kids aren’t the same; maybe it’s just us after we have
been through this thing. We can’t trust anymore... | am in a permanent state of anxiety.

Alysha — interview data

° Be realistic - parents want litigation professionals to recognise that the award does not truly put
them back in the position they would have been in but for the injury. It does improve life but
quantum should take account of the child in the context of the whole family in all respects. Par-
ents want honest discourse around quantum and either awards which enable inclusive lifestyles
or acknowledgment that the award is not going to enable them the ordinary freedom which non-
disabled families have.

| got really annoyed throughout the claim at the game aspect of it...the solicitors they almost, in a
funny kind of way enjoyed this element of the game, even our solicitors. To them it was them
kind of doing their jobs and at times | got really upset and they say well that’s just the way they
play it. | said, I'm not playing a game, this isn’t a game to me.

To them, it really was. They'd be like, but that's just to be expected. It's like, well it might be to you
because you do it day in, day out, this is your job. I've never done this before so | wasn't expect-
ing this, we were told that we need to over egg our claim we were told ‘you always ask for more
than you want because you'’re not going to get it, and if you ask for what you want you're not go-
ing to get it so you ask for more than you think you'’re ever going to get because they're always
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going to knock you down...can’t we just sit around like sensible human beings and talk about
what we really need? Yes be honest, not over egg this end and over egg that end, then meet in
the middle. Let's cut all that out.

Susan- interview data

The Deputy

It became apparent that parents were having different experiences of their relationships with the deputy
and that parents are not aware of the different types of deputy. They are not really given enough infor-
mation about the role of the deputy or indeed the options. Perhaps more concerning is the way par-
ents all go through the same ordinary difficulties over for example holidays, housing and education. All
things which deputies/private client departments have extensive experience of; there would appear to
be many missed opportunities by deputies and indeed the Court of Protection for information sharing.

Messages for Health, Social Care and Education Professionals

After experiencing an avoidable, life threatening birth injury event parents have little choice but to learn
quickly to become reliable parents and carers for their children, which they do by enacting the charac-
teristics of what Weick and Sutcliffe (2007) call a ‘mindful infrastructure’.

High Reliability Organisations (HROs) are organisations which have less than their share of errors.
They understand that the factors which make people human can increase the vulnerability of their op-
erations, they focus upon possibilities for failure and thereby mitigate against it.

Parents, like ‘High Reliability Organisations’ are concerned to make sense of their experience and do
this by tracking small failures/errors, resisting oversimplification, remaining sensitive to operations,
maintaining capabilities for resilience and taking advantage of shifting locations of expertise. Such
characteristics exemplify ‘mindfulness’ and the capability to discover predict and manage unexpected
events.

Narratives of parents involved in the research suggest that systems and cultures in health care settings
and hospitals, where their children encountered birth injury, were not characterised by features ex-
pected of High Reliability Organisations. Moreover, health, education and social care services which
parents went on to encounter also did not have in place systems to cultivate or sustain themselves as
Highly Reliable.

The research suggests the response of parents to avoidable birth injury offers professionals a powerful
resource for working towards High Reliability practices. It concludes that, it is over simplistic to see the
pursuit of litigation as an instrumental manifestation of anger, distress or denial following avoidable
damage to a child. Rather, the experience of parents who pursue litigation adds considerable under-
standing to the complexity of disabling consequences of birth injury and how these can be minimised.

The families who took part in this study look back at avoidable birth injury as a tragic event knowing
that if the organisations had put the right people in the right place at the right time they and their chil-
dren would not have been harmed; they want High Reliability principles to surround childbirth.
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The NHS Complaints Procedure—Getting It Right

Lisa O’'Dwyer, Director Medico-Legal Services

It does initially appear surprising that such a straightforward and apparently simple concept as an ac-
cessible, user friendly complaints procedure continues to confound NHS Hospital Trusts. It is of course
true that some NHS Trusts are better than others at handling complaints. Very often it is the better per-
forming trusts who have the most effective complaints system, but even these trusts have room for im-
provement. At the heart of this lies the inevitable question: why do Trusts find complaint handling so
difficult?

The NHS constitution is clear. The NHS is accountable to the public and the patients it serves. The
constitution unequivocally states that any complaint made about NHS service is to be properly investi-
gated and that there is a right to compensation when patients have been harmed by negligent treat-
ment. It pledges that when harm has been caused whilst receiving health care, appropriate explana-
tions are provided and lessons will be learned to help avoid a similar incident occuring again. All NHS
bodes are required to take account of the NHS constitution. A copy of the NHS Constitution can be
found at the following link:- https://www.gov.uk/government/uploads/system/uploads/attachment data/
file/170656/NHS _Constitution.pdf

The Local Authority Social Services and NHS Complaints (England) Regulations 2009 set out a frame-
work for how trusts are to comply with their obligations to provide a complaints procedure. The frame-
work applies to all trusts and includes details on the mandatory need to provide a person responsible
for ensuring compliance with the regulations as well as the need for a complaints manager to manage
the procedure for handling and considering complaints in accordance with the regulations. The regula-
tions can be found at the following link:- http://www.legislation.gov.uk/uksi/2009/309/pdfs/
uksics 20090309 en.pdf

On the face of it, the regulations appear comprehensive:-

Regulation 5: |dentifies who is entitled to complain. The complainant is not restricted to a person who
is receiving or who has received services from the NHS but applies to anyone who is affected or likely
to be affected by the act, omission or decision of the NHS which is the subject of the complaint. It also
extends to anyone appointed by the person receiving or who has received care to complain for them.

Regulation 7: Makes clear that the provisions apply to primary care as well as hospital trusts;

Regulation 13: Complaints can be made orally and/or in writing (including electronic written communi-
cations)

Regulation 14: The investigation must be carried out in a manner appropriate to resolve the complaint
speedily and efficiently. The complainant must be kept informed about the progress of the investigation
and a written response must be sent setting out the conclusions reached including any remedial action
to be taken.

In March this year the Department of Health (DoH) published a clarification note in their Clinical Com-
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missioning Group bulletin confirming that: “where a complainant is taking, or plans to take legal pro-
ceedings, a complaint may only be put on hold where there are exceptional reasons to justify it”

Experienced clinical negligence lawyers are not shy to recognise the importance of a good, effective
complaints procedure, more importantly the correlation that exists between a poorly handled complaint
and litigation.

It is no accident that the Pre Action Protocol (PAP) for the Resolution of Clinical Disputes comments
that “sometimes patients may pursue a complaint or claim which has little merit, due to a lack of
sufficient information or understanding” (PAP 1.3). It goes on to say that “If mistrust is to be re-
moved, and a more co-operative culture is to develop — healthcare professionals and providers
need to adopt a constructive approach to complaints and claims. They should accept that con-
cerned patients are entitled to an explanation and an apology, if warranted, and to appropriate
redress in the event of negligence. An overly defensive approach is not in the long-term inter-
est of their main goal: patient care” (PAP 1.5 — My underlining).

It might be thought that this information on its own would be enough to ensure that all NHS trust hospi-
tals employed, at the very least, an adequate and effective complaints procedure, but clearly this is not
the case. One need look no further than Robert Francis QC’s report into Mid Staffordshire NHS Foun-
dation Trust (February 2013) as well as the report by the Right Honourable Ann Clwyd MP and Profes-
sor Tricia Hart entitled “A Review of the NHS Hospitals’ Complaint System Putting Patient’s Back in the
Picture” dated October 2013 to see that complaint handling continues to be a perennial problem..

Robert Francis QC said in his report that:

“A health service that does not listen to its complaints is unlikely to reflect its patient’s needs.
One that does will be more likely to detect the early warning signs that something requires cor-
rection, to address such issues and to protect other from harmful treatment.

A complaints system that does not respond flexibly, promptly and effectively to the justifiable
concerns of complainants not only allows unacceptable practice to persist, it aggravates the
grievance and suffering of the patient and those associated with the complaint, and undermines
the public trust in the service”

More recently The Clwyd/Hart Report examined why people complain. Some of the common findings
were:

a. A lack of information and accessibility in raising concerns or making complaints either for
themselves or on behalf of friends and relatives; fear of reprisals, particularly that contin-
ued care will get worse;
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b. A lack of compassion: lack of sensitivity to their feelings once a complaint had been
made

c, A lack of dignity and care: this was often compounded by staff attitudes

d. Failure to assess the complaint: That insufficient attempts had been made to under-

stand their complaint or to assess how serious it was;

e. The need for a prompt and clear process; a seamless service;
f. The need for support to those who need and want it;
g. That lessons had been learned and that the complaint had made a difference.

The Clwyd/Hart report also made it clear that there was a need to improve the quality of care and in
particular, patients should be helped to understand their care and treatment: discuss diagnosis, treat-
ment and care with patients; revisit topics and include family and friends in discussions where appropri-
ate.

Critically it noted that there should be improvements in the way complaints are handled: a need to de-
velop appropriate professional behaviour in the handling of complaints, engaging in genuine openness,
honesty and a willingness to listen.

AvMA recently responded to the Health Select Committee inquiry on complaints and raising concerns.
Liz Thomas (Policy Manager) and | were subsequently called to give oral evidence to the Select Com-
mittee on this matter. We were able to refer to the fact that, despite the regulations, pre action protocol
and recent detailed, not to mention expensive reports which had been prepared, we continued to re-
ceive as many enquiries (whether by way of the AvMA helpline or case work) as in previous years.

In consideration of our initial response to the Select Committee we reviewed six cases which had been
referred to our Advice & Information and/or Inquest Service Department. In all six cases, the com-
plaints originated no earlier than June 2013.

In only one of those cases was the complainant aware that complaints can be referred to the relevant
NHS Commissioning Group (CCG) as part of the local resolution stage. The same complainant was
also the only person to be aware that they could involve NHS England as part of the local resolution
process (part of his complaint referred to services provided by his GP).

The review, coupled with details of information sought by the public from our Helpline, leaves us with
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the sense that difficulties with complaints are as prevalent now as they were two or three years ago.
Largely the public remain unaware of the potential to involve either a CCG or NHS England. We would
also suggest that trusts and primary care providers are unaware of the potential for them to be involved
or are deliberately not involving these groups.

At the time AvMA'’s response was written at the beginning of March 14, none of the people seeking
help from us on the complaints process were aware of or had received assistance from their Local
Healthwatch. That may have improved slightly since then, but it remains the case that a number of Lo-
cal Healthwatch groups do not appear to be offering advice on complaints at all.

Healthwatch is meant to be the new consumer champion, but the lack of awareness of the support they
might provide suggests that the service is limited. We are conscious that the support which Health-
watch can provide varies widely according to which region they are in. The general lack of awareness
of Healthwatch’s existence does suggest that the service is not being properly advertised. This may be
a funding issue.

As a body, Healthwatch does have the potential to develop into the patient’'s champion but to success-
fully achieve this it does need have the funding provided to local authorities for this purpose to be ring-
fenced. There also needs to be consistency of approach and the same profile as say the Citizens Ad-
vice Bureau (CAB).

Consequently AvMA were not in a position to comment on whether Healthwatch organisations are re-
questing information from healthcare providers. Neither are we aware of how long it is taking
healthcare providers to provide disclosure and whether this is being made within the 30 days stipulat-
ed.

Generally our clients do appear to have a greater awareness of the Patient Advocacy Liaison Services
(PALS) and the feedback we have received is that the service offered by PALS varies widely. Some
clients are happier with the service they receive than others. However there are some clients who
have clear views that PALS is affiliated with the hospital trust

The public appear to have less awareness of the independent advocacy providers. This may be be-
cause they are not as visible as PALS. This is a missed opportunity, one factor which would improve
complaints handling is the provision of effective and good support for complainants. A well formulated
complaint can empower a complainant to ask the right questions and for many this will only happen
with support. As it is, the independent advocacy providers are not well signposted and are often re-
mote.

The six cases reviewed by us all had the following in common:

. A lack of information: There was a lack of information given during the critical period
when care was being received. One of the comments made in complaints correspond-
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ence was:

“Our family’s concerns were belittled and dismissed by health professionals we put
our trustin.”

. A lack of sensitivity: In one case, a client’s husband had fallen out of his hospital bed:;
she received a telephone call from the hospital advising:

“the old boy had taken it upon himself to fall out of bed”

. The quality of the responses: This varied considerably. In about 50% of the cases we
reviewed, the trust had simply failed to address the complaints, concerns and issues set
out in the letters of complaint. The clients felt that the response to their complaint had
been inadequate and that the trust had failed to address some of the main issues.

We identified that, in some of the six cases, lengthy responses had been provided but despite
this, the critical issues raised had not been addressed. In other cases the response was contra-
dictory in many respects and failed to grasp the need for trusts to be open and honest and to be
seen to be open and honest in respect of issues where there were failings.

For example, one of the cases we reviewed involved the death of a young adult with cerebral
palsy. The deceased had been taken to hospital on a number of occasions prior to her death
but was turned away by the hospital. The family of the deceased clearly set out their concerns
which included poor communication between staff and the family and a lack of explanation
about what was happening. The trust responded to the complaint by commissioning a 26 page
report. The author of the report was a senior doctor not involved in the deceased’s care, alt-
hough still employed by the relevant trust.

The report did attempt to go through the family’s concerns in a methodical way but there was no
real attempt to explain the cause of the deceased’s symptoms which had given rise to the origi-
nal referral to hospital.

Between pages 12 - 26 of the report, we counted 26 separate written apologies. There was a
strong sense that the word “sorry” was being used in a perfunctory and meaningless way. The
impression was that there was a duty to apologise, rather than a genuine desire to recognise
the injury which had been caused to the family.

Typically the apologies were expressed in a defensive way. The following are examples of the
way the apology was expressed:

h. “we apologise to X and the family that they felt that this is not the case”
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i “we are sorry that the family have formed this view”
j- “we are sorry that this appeared to be the case”

k. “we are sorry that Ms S has formed the view that...”.

Apologies of this nature achieve little or nothing. Where failings were admitted, the admissions
were often tucked away in the response letter, behind turgid language and difficult written ex-
pression.

It was only when you got to page 25 out of a 26 page report that there was recognition for the
legitimacy of the concerns raised. This was expressed as “Ms S has raised some valid con-
cerns”. However the report failed to make clear what they considered the valid concerns to be,
instead it went straight into the incident investigation review conclusions.

One of the family’s key concerns had been the fact that it took the trust seven days to refer the
death to the Coroner. Although the trust noted as part of their key learning / action points that
timeliness of referral to the Coroner will be tracked corporately from April 1%, it did not begin to
offer any explanation for the reasons for the delay in this case.

In another case the client wrote back to the trust after receipt of the response letter to say: “/
am not complaining about J’s death, but the way we were both treated”. They went on to
say: “...they have not answered any of my questions except to list his medical history”

In yet another case the client wrote back to the trust saying: “I regret to inform you that I find
it [the response letter] to be inadequate in the following respects...” The letter went on to
identify 9 areas where the response was inadequate.

In one of the cases we assessed, the client made clear reference to simple, inexpensive and
straight forward changes to the system which might considerably improve outcomes for women.
The failure to give due acknowledgement to the suggestions led the client to conclude that
there was a:“culture of arrogance within your hospital”. And perhaps most significantly and
accurately she concluded: “I would like to remind you of the human cost of not challeng-
ing these dysfunctional systems and attitudes”. As a result of the disappointment with the
trust’s letter of response the client unsurprisingly concluded: “I am currently seeking inde-
pendent legal and medical advice...”

Some Conclusions

Returning to the question of why trusts find it so difficult to operate an effective complaints department
we would suggest that a large part of the problem is due to the culture which pervades NHS trust hos-



LAWYERS SERVICE NEWSLETTER = Page 34

pitals. Based on the cases we have reviewed, the system appears to have altered little over the last
twelve months. This is despite reports acknowledging the importance of the complaints process.

The need to properly respect the complaints process

Until NHS Trusts and indeed all hospitals wake up to the realisation that complaints can provide a good
insight into how to improve patient care and properly invest in their complaints handling staff, then we
think it unlikely that there will be any dramatic changes to the way in which complaints are handled.
Professor Pattison, (New Zealand Ombudsman) is quoted in the Clwyd/Hart Report as saying: hospital
boards need to “see complaints as treasure”, we agree with this.

Any changes need to include an acknowledgement that the complaints department needs to be re-
spected for what it can bring to the hospital service; it needs to be afforded a certain status and its im-
portance recognised. It is also critically important that complaints staff are highly skilled and trained,
that they are confident and empowered individuals who are able to seek and obtain proper answers
from any doctors and medics complained about.

Training
Complaints managers are far too often junior and not sufficiently trained. Remedying this will inevitably

require financial investment in the form of both good quality and appropriate training and keeping good
staff, however it is likely to pay dividends in the long run.

Properly trained complaints staff are more likely to result in a well organised, effective complaints de-
partment. This in turn is likely to offer a valuable opportunity to detect trends and/or repeated mistakes
being made by the trust’s staff. Trusts should be prepared to rely on this information and make the reg-
uisite changes to stop or prevent poor treatment and improve outcomes. If trusts are prepared to re-
spond to the findings from their complaints department then it will demonstrate that the complaint pro-
cess has an integral role to play in patient safety issues.

Adequate Support for Patients

There is still inadequate support for patients who wish to make complaints or raise concerns and there
appears to be a lack of clarity about how the complaint can be made.

AvMA considers that there is a clear need for a consistent and easily identifiable source of advice on
accessing the complaints procedure. Currently, there is a maze of providers with varying levels of ser-
vice, names, remits and resources. It is our view that the complaints support role needs to be clearly
embedded within the local Healthwatch so that complaints can feed directly into monitoring services
and early identification of problems.

Patients who do complain find the process exhausting. One of the complainants in the cases reviewed
by us commented: ““My experience of care at X Hospital has left me physically debilitated and
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emotionally exhausted. | want to enjoy this precious time with my new baby instead of being
continually forced to challenge incompetent, unfeeling and ineffective systems.”

Access to Information

We also consider there to be a need for patients and/or their families to have access to relevant infor-
mation such as copies of medical records and any Serious Incident Report (SIR) that may have been
compiled, before the complaint is formulated. Access to this information may even head off a com-
plaint. Where it does not, there is a greater chance that the information and advice will enable the pa-
tient/family to put their complaint in context, thereby enabling them to ask the right questions.

It is also the case that members of the public who use our advice and information services are often
not aware of other agencies which may be able to provide assistance. This is further indication of a
continued lack of support given to patients who wish to make a complaint.

Statutory Duty of Candour

The introduction of a statutory duty of candour provides a golden opportunity to promote a more frank
and honest approach to complaints. However, it will only reach its full potential if the introduction of the
statutory duty is accompanied by funding for proper staff training so that staff understand what it means
for them and their patients in practice. In particular training needs to address when the statutory duty
applies and how to manage the obligations that go with it; training will be key to its success.

Although the statutory duty of candour is to be limited to cases where moderate harm has occurred,
recognition of its importance and for the need to be open generally must cascade down to the trust’s
complaints handling too. Even now, we all too often see cases where families are not aware of the ex-
istence of a Serious Incident Report (SIR) until sometime later on, often only after a legal representa-
tive has been appointed or through one of our caseworker’s involvement.

A comment made by one of the clients reviewed was: “they have not answered any of the ques-
tions except to list his medical history. As for saying they did not wish to add to my distress,
the only time I spoke to them they lied to me.”

Where clients do raise useful points in their letters to a trust there is often a reluctance to openly
acknowledge that there had been shortcomings in care. Defects in care are still referred to in non-
specific terms such as: “...there were aspects of the nursing care that fell below acceptable
standards and for these we apologise”. In this case the aspects of care referred to were not set out
and were not obvious from the response.

Some trusts do appear to be taking the need for openness more seriously. By contrast, in another
case where the client complained following dissatisfaction with an internal investigation, the trust
acknowledged there had been poor quality of recording and incomplete processes and made clear that
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The NHS Complaints Procedure—Getting It Right --../Cont.

Lisa O’'Dwyer, Director Medico-Legal Services

this was “unacceptable”. It then went on to clearly set out what the trust was doing to prevent the same
mistakes occurring again in the future. The letter concluded with confirmation that it was going to ac-
tion 7 recommendations and then, for the avoidance of doubt, set out each recommendation.

Key ingredients:

It is interesting to note that neither the NHS constitution nor the complaint regulations seek to define
what a complaint is. Perhaps that is the right approach as it does enable common sense to prevail.
However, if complaints handling to date is anything to go by, then one might be concerned about the
fact that no definition exists.

What does appear to be clear is that it is easier to list the core ingredients for an effective complaints
procedure than to routinely employ them in practice. AvMA considers that an effective procedure
needs a structure which should be:

i. uncomplicated

ii. easily accessible to service users

ii.  widely advertised to service users

iv.  able to put service users at the heart
V. prepared to listen and learn

vi.  accepting and embracing of criticisms
vii.  self-critical

viii. open and honest

ix.  willing to respond and make changes
X. Staffed by well-trained individuals

xi.  Properly funded

xii.  Given the respect it needs to enable it to thrive, grow and be effective

And with commitment to the process, proper funding and good training these goals are, or should be,
very attainable.
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The London Legal Walk—a retrospective

Phil Walker, Fundraising Manager, AvMA
Team AvMA Beat Their Target in the London Legal Walk

“It's going to be warm”, was the announcement over the loudspeaker in a crowded Carey Street as
thousands of lawyers gathered for the annual London Legal Walk on the evening of Monday 19" of
May. The two figures in the “walking hedge” costumes were still buoyant despite it being the hottest
day of the year. We made sure of registration and secured a free drink token for each member of Team
AvMA, they were going to need it. Our brave troop of staff, volunteers and dog were ready for what
would prove to be an outstanding challenge and most rewarding experience.

As we headed off down
Chancery Lane a sea
of branded vests and
shirts greeted an un-
suspecting public mak-
ing their way home on
a balmy London even-
ing. “What’'s all this
then?” asked a passer-
by “8,000+ lawyers on
the march” we said, he |

hurried away terrified..:r
The walk was a fantas- —
tic way to see London, [
through alleyways, |
along the Embank-
ment, across three

parks and back via Part of Team AvMA Peter Walsh CEO (centre), Hugh Williams Deputy CEO

The Mall and Trafalgar 4nd Lisa 0’Dwyer Director of Medico-legal Services
Square. My admiration

for all those who took part was only surpassed by the absolute respect to the young lady in front of us
who did the whole 10K in five inch stilettoes and never once stopped for a rest.

We were all pretty shattered by the end and Zimmee needed a decent lap of water, she was wearing a
fur coat. The joy of the event was only topped by the knowledge that all these marvellous teams of le-
gal people were raising a staggering amount for good causes.

In our case as a charity we had our own target of £1,200 — we’ve just reached that.
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JOB OPPORTUNITIES AT AVMA

Job Title:

Accountable to:
Position:

Salary:

Responsible to:
Applications Due By:

Interview

Data Administrator/Case Worker

(Joint AvMA & CQC Pilot)

Director Medico-Legal Services
Temporary - Full time (35 hours per week)
Circa £18,110 per annum (pro-rated)
Director Medico-Legal Services

9.00 am Friday 27" June 2014
Wednesday 3rd July 2014

Click here for job description and application form or please email office@avma.org.uk

Job Title:
Salary:

Hours:

Responsible to:
Location:

Applications Due By:
Interviews Planned for:

Medico-Legal Co-ordinator

Circa £33,000 (pro rata if part time) point 26 on the salary scale rising to
point 29. Annual increments are paid until the top of the scale is
reached. A discretionary cost of living increase is usually applied each
year in addition.

35 hours a week for full time. Part time working will be considered
(minimum 28 hours p/w)

Director, Medico-Legal Services

Croydon

5.00 pm Thursday 17" July 2014
Wednesday 23" and Thursday 24" July 2014

Click here for job description and other information or please email office@avma.org.uk

Job Title:
Salary:

Hours:

Responsible to:
Location:
Applications Due By:

Interviews Planned for:

Medico-Legal Advisor

Starting at £29,326. Annual increments are paid until the top of the
scale is reached. A discretionary cost of living increase is usually ap-
plied each year in addition.

35 hours a week for full time. Part time working will be considered
(minimum 28 hours p/w)

Director, Medico-Legal Services

Croydon

5.00 pm Thursday 17" July 2014
Wednesday 23" and Thursday 24™ July 2014

Click here for job description and other information or please email office@avma.org.uk
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CONFERENCE NEWS

For programme and registration details on all of our forthcoming events, plus sponsorship and exhibi-
tion opportunities, go to www.avma.org.uk/events, call the AvMA Events team on 0203 096 1140 or
e-mail conferences@avma.org.uk.

If you have not already booked your place at the Annual Golf Day or Annual Clinical Negligence
Conference you still have time to do so!

AvMA Annual Charity Golf Day

26 June 2014, Mannings Heath Golf Club, near Horsham, West Sussex

The tenth AvMA Charity Golf Day will take place on Thursday 26th June. The Welcome Event for the
Annual Clinical Negligence Conference will take place later that evening at the Hilton Brighton
Metropole so the Golf Day offers the perfect start to the essential event for clinical negligence special-
ists. The cost is only £98 + VAT per golfer, which includes breakfast baguettes on arrival, a round of
golf and a buffet, drinks and prize-giving at the end of the day.

26th Annual Clinical Negligence Conference

27-28 JUNE 2014, HILTON BRIGHTON METROPOLE

AvMA’s Annual Clinical Negligence Conference (ACNC) is the event that brings the clinical negligence
community together to learn and discuss the latest developments, policies and strategies in clinical
negligence and medical law. As ever, it will be an event not to be missed, with the usual high standard
of plenary presentations and focused breakout sessions that you would expect from this event, ensur-
ing that you stay up to date with all the key issues and providing 10 hours CPD.

There are again discounts available for junior solicitors and barristers, paralegals and trainee legal ex-
ecutives to attend the conference, as well as greater savings for group bookings. The ACNC also of-
fers excellent opportunities for networking. On the day before the start of the conference, we will be
holding the AvMA Annual Charity Golf Day and the Welcome Event will take place later that evening.
The Mid-Conference Dinner will be held on the Friday evening.

Clinical Negligence Issues in Neurosurgery & Neurological Disease

17 September 2014, De Vere Holborn Bars, London

Stroke medicine, spinal and cranial surgery and medico-legal issues in neuro-intensive care and neu-
rological rehabilitation will be covered by leading medical experts. Quantum in neurosurgery and neu-
rological disease will also be examined. The programme will be available and booking will open in
June.

Medico-Legal Issues in Orthopaedic Surgery

2 October 2014, Marriott Hotel, Leeds

This essential one day conference brings together leading experts in the field of orthopaedics and
gives you an in-depth insight into the conditions relevant to your caseload. Topics include upper limb
surgery focusing on the shoulder, hand and wrist surgery, spinal, foot and ankle surgery, knee surgery
as well as joint replacement of the hip and knee. Types of injury and fracture will be looked at within
each area as well as highlighting where negligence may occur within each condition. This popular con-
ference is not to be missed and is ideal for solicitors and barristers with a limited or intermediate
knowledge of orthopaedics who wish to expand and update their expertise in this area. Booking now
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open.

Medico-Legal Issues in Obstetric & Neonatal Care

9 October 2014, Radisson Blu Royal Hotel, Dublin

This popular AvMA conference is coming to Dublin for the first time. Leading experts will cover screen-
ing for fetal abnormality and examine how best to manage medical problems in pregnancy and labour,
and issues in neonatal care and neurological birth injuries. Causation issues in obstetric and neonatal
care will also be discussed, in what will be a key event to assist your caseload. The programme will be
available and booking will open in July.

Best Practice in Quantum

23 October 2014, Manchester Conference Centre;

5 November 2014, Central London

This conference, which will be held both in Manchester and London, will cover all the key issues in
guantum that you need to know. The programme will be available and booking will open in July.

AVMA Specialist Clinical Negligence Panel Meeting & Christmas Drinks Reception

4 December 2014, De Vere Holborn Bars, London

The annual meeting for AvMA Specialist Clinical Negligence Panel members provides the opportunity
to meet, network and discuss the latest key developments and issues facing clinical negligence law.
This year's meeting will take place on the afternoon of Thursday 4th December - registration and a net-
working lunch will commence at 12.30, with the meeting starting at 13.30 and closing at 17.30. The pro-
gramme will be available and booking will open in September.

AvMA'’s Christmas Drinks Reception, which is also open to non-panel members, will take place im-
mediately after the meeting, also at De Vere Holborn Bars. The event provides an excellent opportunity
to catch up with friends, contacts and colleagues for some festive cheer!

Clinical Negligence: Law Practice & Procedure

29 - 30 January 2015, Birmingham

This is the course for those who are new to the specialist field of clinical negligence. The event is espe-
cially suitable for trainee and newly qualified solicitors, paralegals, legal executives and medico-legal
advisors, and will provide the fundamental knowledge necessary to develop a career in clinical negli-
gence. Expert speakers with a wealth of experience will cover all stages of the investigative and litiga-
tion process relating to clinical negligence claims from the claimants’ perspective. Places are limited to
ensure a focused working group. The programme will be available and booking will open in October.

Complications in Pregnhancy

11 March 2015, Marriott Royal Hotel, Bristol

Infection, genetic disorders, maternal health, cardiomyopathy, miscarriage, rhesus disease, obesity,
multiple births, maternal age, fertility treatments and liver disease are among the topics to feature in
this essential AvMA conference. The programme will be available and booking will open in December.

Details of further events for Winter 2014 and early 2015 available soon.

Tel 0203 096 1140 e-mail conferences@avma.org.uk web www.avma.orqg.uk/events
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AVMA MEDICO-LEGAL WEBINARS

- Webinars tailored for the Clinical Negligence practition-
er

- AvMA medico-legal format: combining medico and le-
gal expertise

- The only webinar library with 100% Clinical Negligence
focus

- Run by AvMA, with 30 years of excellence in Clinical
Negligence events

Our webinars are designed to be a learning hub where you can watch one-hour audio-video live interac-
tive broadcasts at lunch time or on-demand at a time more convenient for you. You can replay the ses-
sions and download speakers’ notes and extra learning materials.

AVvMA Medico-legal Webinars are an excellent, cost-effective way to train and develop your Clinical
Negligence team as it reduces time away from the office and fits around your working day. You can
even transform your commuting time into a learning experience!

AVvMA Lawyers’s Service Rate:

Single Multiple
Viewer Viewers

£49,00 £150,00 £1200,00
+ VAT + VAT + VAT

= Group access to
Webinar P

At all webinar
access for content for 12
days

for 60 days months

Subscription

Webinar group
access for

Standard Rate:

Single Multiple
Viewer Viewers

£65,00 £195,00
+ VAT + VAT

Webinar Webinar group
access for 60 access for

Subscription
£1900,00
+ VAT

Group access to
all webinar

content for 12
days for 60 days months
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AVMA MEDICO-LEGAL WEBINARS

Blood Pressure - Implications and Outcomes

On demand webinar

When: available from 10 June 2014

Blood pressure is an important clinical measurement. In the community, high blood pressure is the
main cause of concern; however, in hospitalised patients low blood pressure can indicate serious com-
plications. This session will give solicitors involved in medico-legal cases an understanding of what is
blood pressure and why it is important to control it.

Presented by: Dr Duncan Dymond, Consultant Cardiologist, St Bartholomew's Hospital

Location: Your desk
CPD points: 1 hour Bar Council & APIL

Medico-legal Issues in Laser Eye Surgery

On demand webinar

When: available now until February 2015

Understand the issues surrounding Laser Eye surgery. This session will cover the types of laser sur-
gery, contra-indications to treatment, consent issues, vision threatening complications and negligent
and non-negligent treatment.

Presented by: Mr Damian Lake, Consultant Ophthalmic Surgeon, Queen Victoria Hospital, East
Grinstead

Location: Your desk

CPD points: 1 hour SRA, Bar Council & APIL

Medico-legal Issues in Maxillofacial Injuries

On demand webinar

When: available now until February 2015

This webinar will give solicitors involved in medico legal cases an understanding of the concerns in re-
lation to maxillofacial surgery. This session will discuss nasal, check bone and orbital fractures and the
failure to diagnose and treat appropriately as well as missed or delayed diagnosis of maxillofacial can-
cers.

Presented by: Mr Laurence Newman, Consultant Maxillofacial Surgeon, Queen Victoria Hospi-
tal, East Grinstead

Location: Your desk

CPD points: 1 hour Bar Council & APIL

Medico-legal Issues in Anaesthesia
On demand webinar
When: available now until February 2015

This webinar will discuss the issues surrounding the care of patients under anaesthesia and will cover
pre-op checks, consent issues, anaesthetic awareness, patient monitoring and post-operative care.
Presented by: Dr David Levy, Consultant Anaesthetist, Nottingham University Hospitals NHS
Trust
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Location: Your desk
CPD points: 1 hour Bar Council & APIL

On demand webinar

When: available from 20 February 2015

This webinar will give solicitors involved in medico-legal cases an understanding of how biochemical
test results are used to monitor patients’ vital functions and how failure to request/monitor may impact
on the patient.

Presented by: Dr Ken Power, Consultant in Anaesthesia and Intensive Care and Lead Consult-
ant for Critical Care Services, Poole Hospital NHS Trust

Location: Your desk

CPD points: 1 hour Bar Council & APIL

On demand webinar

When: available now until March 2015

In July 2013 New Coroners Rules and Regulations came into force. Some of the issues affecting In-
quests into death following medical treatment arise from changes related to post-mortem examinations,
what is considered “natural death” and how this will affect further investigation. Watch this webinar to
get some practical guidance on how to deal with the issue of post mortem examination, when to re-
quest post-mortem imaging and how to fund it and what is considered “natural death”.

Presented by: Professor Peter Vanezis, Professor of Forensic Medical Sciences; &

Dr Peter Ellis, Barrister, 7 Bedford Row & Assistant Coroner, West London Coroners Court
Location: Your desk

CPD points: 1 hour Bar Council & APIL

On demand webinar

When: available now until May 2015

This webinar will update solicitors on medico-legal challenges around hospital acquired infections. Dur-
ing the session you will hear about the common hospital acquired infections, pre-hospital admission
monitoring, hospital infection policies/infection control meeting, new generation of antibiotics and issues
surrounding delay in treatment.

Presented by: Dr Peter Wilson, Consultant Microbiologist, University College Hospital

Location: Your desk

CPD points: 1 hour Bar Council & APIL
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AVMA MEDICO-LEGAL WEBINARS

Understanding the Issue of Consent in Clinical Negligence
On demand webinar

When: available now until July 2014

Presented by: Joel Donovan QC, Barrister, Cloisters

CPD points: 1 hour Bar Council & 1 hour 30 min APIL

Pressure Sores - A nursing perspective
On demand webinar
When: available now until July 2014

Presented by: Cathie Bree-Aslan, Tissue Viability Nurse & Expert Witness,Wound Healing Cen-
tres

CDP points: 1 hour Bar Council & 1 hour APIL

For details on sponsorship opportunities, please e-mail conferences@avma.org.uk,
call +44 (0)20 3096 1140 or http://www.avma.org.uk/event
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The Annual Clinical Negligence Conference 2014
27 - 28 June, Hilton Brighton Metropole

AvMA wishes to thank the following organisations for their support:

E%%IS%I)O( Sor’rPoginofﬁ

Clinical Negligence Legal Software

For more information please contact Sajid Hussain, Managing Director, Tel: 0870 0610018,
sh@outspiregroup.co.uk

Visit us on Stand Nos. 16, 17, 23

&
ONE CROWN OFFIC&

Contact Charlotte Barrow, Marketing Executive at charlotte.barrow@1cor.com
Visit us on Stand No: 6

MASTERS

LEGAL COSTS SERVICES LLP

For more information please email
philipbowden@masters-legal.co.uk or tonyhale@masters-legal.co.uk who will be pleased to assist you.
Visit us at Stand No: 5

temple

To find out more about our services please visit www.temple-legal.co.uk

Please visit us on Stand No: 14


mailto:sh@outspiregroup.co.uk
mailto:philipbowden@masters-legal.co.uk
mailto:tonyhale@masters-legal.co.uk
http://www.temple-legal.co.uk
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. SERJEANTS’

INN CHAMBERS
Contact Stacey Hunt, Chambers Administrator, SHunt@serjeantsinn.com

Visit us on stand No: 4

NewlLaw

solicitors
Contact: Kirsty Lay, kirsty.lay@new-law.co.uk

Please visit us on Stand No: 13

CHAMBERS

For more information see www.no5.com or contact Chambers Practice Director
Tony McDaid on +44 (0) 845 210 5555

Byrom
Street
Chambers

Contact Terry Creathorn at terry@byromstreet.com

JA

AmTrust Europe Legal

An AmTrust Financial Company
Protection from the unexpected for your clients

Contact: Chris Cunliffe, Claims Manager, Chris.Cunliffe@amtrusteu-legal.co.uk
AmTrust Europe Legal is authorised and regulated by the Financial Conduct Authority. AmTrust Eu-
rope Legal is a subsidiary of AmTrust Europe Limited which has been rated “A” (Excellent) by
A.M.Best.

Visit us at Stand No: 8


http://www.no5.com/
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Chasea.Vere

Chase de Vere, specialist advice in personal injury with an independent perspective.
For more information or to speak with an independent specialist financial adviser please call the Team on
0207 065 1747 or send an e-mail to donna.lancaster@chasedevere.co.uk
Visit us at Stand No: 19

Medical Records

Contact Adéle Coates-Lyon
adelecoates@medicalrecordsuk.com
Visit on Stand No: 3

For further information, please contact head office on 01908 560041, email info@rehabwithoutwalls.co.uk,

or visit our website at www.rehabwithoutwalls.co.uk.
Visit us at stand No: 45

o : ;
"’"§ photofile

SEEING IS BELIEVING

Photofile Ltd , Tel: 01285 658 111, Fax: 01285 658 108, DX: 39408 Cirencester, Web:
www.photofileltd.co.uk
Visit us on Stand No: 42
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mailto:adelecoates@medicalrecordsuk.com
mailto:info@rehabwithoutwalls.co.uk
http://www.rehabwithoutwalls.co.uk
http://www.photofileltd.co.uk/
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Towry

To find out more about us please visit www.towry.com/personal-injury
Visit us on Stand No: 15

DAV COSTS LAWYERS

Come and talk to us on our stand and find out how we can help you.
Information and contact details:
Phone: 01244 317543

Web: www.nwlcosts.com

Email: info@nwlcosts.com
Visit us on Stand No: 12

S\ Blatchford

private clinic
Contact: Bernadine Blease at Ben.Blease@Blatchford.co.uk for more information
Visit us at Stand No: 34

seen

For more information contact: Paul Eeles, Senior Civil Clerk @ peeles@7br.co.uk
Visit us at stand No: 10



http://www.towry.com/personal-injury
http://www.nwlcosts.com
file:///C:/Users/lauraj/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/729L3S1Z/info@nwlcosts.com
mailto:Ben.Blease@Blatchford.co.uk
mailto:peeles@7br.co.uk
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AN
A NEAT

legal services
We take away the pain of having to deal with costs recovery
Contact us today @ enquiries@neat-legal.co.uk

Tel: 01228 672 220
www.neat-legal.co.uk

Visit us at stand No: 26

~=BUSH
= SCOMPANY

Tel: 01327 876210 www.bushco.co.uk

Karen Burgin, Director of Rehabilitation & Case Management Services
kburgin@bushco.co.uk

Amy Dooley, Expert Witness Services Manager

adooley@bushco.co.uk

Visit us at Stand No: 1

AshtonKC]}

Deputyship Services
Ashton KCJ — Court of Protection Support
Contact Adrian on adrian.mundell@ashtonkcj.co.uk or on 07738 487518.
Visit us on Stand No: 20

O
INDEPENDENT LIVING SOLUTIONS LTD
Case Management and Rehabilitation Services

Please contact Andrea Coates at andreac@ukindmed.com

Visit us on Stand No: 7


http://www.neat-legal.co.uk
http://www.bushco.co.uk
mailto:kburgin@bushco.co.uk
mailto:adooley@bushco.co.uk
mailto:adrian.mundell@ashtonkcj.co.uk
mailto:andreac@ukindmed.com
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richardson
partnershipiocare

The Richardson Partnership for Care
The Richardson Partnership for Care
The Richardson Mews
Kingsland Gardens
Northampton NN2 7BH
Tel: 01604 791266

welcome@careresidential.co.uk

www.careresidential.co.uk

Visit us on stand no: 27

Personal Financial Planning Limited
Tel: 01270 759786
Centaur House, Hope Street, Sandbach, Cheshire CW11 1BA, DX 15653 Sandbach
and
10 Riversway Business Village, Navigation Way, Preston, Lancashire PR2 2YP
Tel: 01772 776990
Personal Financial Planning Ltd is Authorised and Regulated by the Financial Conduct Authority.

1~
Compass @7

Costs Consultants Ltd.
€ Q r 1

For further information please contact Emma Case on 0151 481 4841 or at em-
ma.case@compasscosts.co.uk

Visit us on stand No: 29


mailto:welcome@careresidential.co.uk
http://www.careresidential.co.uk
mailto:emma.case@compasscosts.co.uk
mailto:emma.case@compasscosts.co.uk
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BURCHER /JENNINGS

To ensure your organisation is best positioned, start by talking to the industry game changers.

Telephone 0870 7777 100
Email mail@burcherjennings.com
Website: www.burcherjennings.com

Visit us on Stand No: 18

LAWLORDS

Costs Consultants

For further information please visit our website: www.law-lords.co.uk.
To arrange a meeting to discuss your business requirements in more detail, please do not hesitate to
contact our Business Relationship Manager:
Lisa Hazell
Lisa.hazell@law-lords.co.uk
Tel: 07741 312256
Visit us on Stand no: 33

Contact: events@das.co.uk; Come and meet the DAS LawAssist team at stand 2

frenkel
topping

If you would like more information about the services we offer please contact:
Paul Scrutton, Head of Business Development
on 0161 886 8000 or email paul.scrutton@frenkeltopping.co.uk
Visit us on stand No: 24


mailto:mail@burcherjennings.com
http://www.burcherjennings.com
mailto:events@das.co.uk
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dorset

orthopaedic
Life without limits.....

For more information contact Care Newton at claren@dorset-ortho.com
Visit us on stand No: 39
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CLAIMANT COSTS RECOVERY Q. I.’"O

- 'b‘

Contact details:
At first instance please contact:
Grant Cumbley — Sales / Marketing Director
Tel: 07899 872396
Email: gcumbley@costsrecovery.com

General contact details:

Tel: 0845 872 8898
Fax: 0845 872 8897
Email: claims@costsrecovery.com
Web: www.costsrecovery.com

Visit us on Stand No: 43

Harrison Associates

Contact Paul Talbot: Paul.Talbot@harrisonassociates.org, Business Manager

Visit us on stand no: 32

|[reach| personal injury services Itd

If you would like to know more about |[reach| please see our website www.reachpersonalinjury.com or
contact us on 01423 326000, info@reachpersonalinjury.com

Visit us on Stand No: 30


mailto:gcumbley@costsrecovery.com
mailto:claims@costsrecovery.com
http://www.costsrecovery.com
mailto:Paul.Talbot@harrisonassociates.org
http://www.reachpersonalinjury.com
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Medical Recordsy

Medical Records UK — Contact Adele-Coates Lyon at adelecoates@medicalrecordsuk.com.
Visit us on Stand no: 3

cowan

KRR S HW W EWC WS

For more information contact Helen Luxton, Marketing & Events Co-ordinator at hi@cowan-
architects.co.uk
Visit us on stand no: 31

y ESSEX STREET
Please visit our website www.39essex.com or contact our clerking team on clerks@39essex.com or
020 7832 1111.

Visit us on Stand No: 25

¢

somek
gassoclates

medico-legal consultancy

For a directory of experts or preliminary discussion regarding potential cases. contact Alison Somek,
Managing Consultant or Jessica Thurston, Senior Consultant. T: 01494 792711
E: admin@somek.com / W: http://www.somek.com
Visit us on Stand No: 21
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)
ainscoughassociafes
CASE MANAGEMENT SERVICES

Gemini House
136 -140 OIld Shoreham Road

Brighton
BN3 7BD

Tel: 01273 741647

Fax: 01273 741648
info@ainscoughassociates.co.uk
www.ainscoughassociates.co.uk

Visit us on Stand No: 36

Ll

HUGH JAMES

expert legal advice

For further information on Court of Protection matters or for expert witness input contact an-
drew.harding@hughjames.com or call 029 2039 1031.

Visit us on Stand No: 11

Justcosts

SOLICITORS

To find out more about Just Costs and our services, please contact our Communications Manager,
Amber Holt on 0161 618 1784 or email: amberholt@)justcosts.com

Amber Holt
Communications Manager
just costs solicitors
DD: 0161 618 1784
Visit us on Stand No: 41


mailto:info@ainscoughassociates.co.uk
http://www.ainscoughassociates.co.uk
mailto:andrew.harding@hughjames.com
mailto:andrew.harding@hughjames.com
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IVIL& *®
OMMERCIAL

COSTS LAWYERS LTD
For more information please contact Andrea Killick on 0207 842 5956.

Visit us on stand no: 9

I BEDFORD

ROW

Please visit our website www.42br.com, contact the clerking team at clerks@42br.com or by telephon-
ing 020 7831 0222.
Visit us on Stand No: 22

QLP ...

For further details contact Andrea La Pietra at andrea@qlp.ltd.uk

prema: -

For further information please contact thesalesteam@premex.com or call 01204 478 320
Visit us on Stand No: 37

mrn

the costs solicitors

For more information on “Prophet Costs”, our collaborative Costs Budgeting solution, speak to Michael
Joseph 0161 830 8474 or Jonathan Bassey 07415 428 879 or visit www.costexperts.co.uk
Visit us on Stand No: 38



http://www.42br.com
mailto:clerks@42br.com
mailto:thesalesteam@premex.com
http://www.costexperts.co.uk

Page 56

CONFERENCE NEWS

Oy
: 4 -
<
-’ g e»
ML Expert Consulting

Appointments are held at our Harley Street clinic, and waiting times are usually within 2 weeks, with
reports available within 4-6 weeks, faster by arrangement for urgent cases.
Contact: Julie-Ann Amos at jamos@mlecl.com
Visit us on Stand No: 44

A Partner You Can Trust

|
MARK

Abbey Legal - Clinical Negligence — A new approach
Contact: Amy Gibson, Account Manager at a.gibson@abbeylegal.com
Visit us on Stand No: 46

(=] Making Ogden Easy
piCalculator Schedule Generation for the Modern Law Firm
piCalculator is the next generation Schedule creating software, available now.

Rebmark Legal Solutions Limited
Phone: 0114 266 33 00

Email: media@picalculator.co.uk

Web: https://www.picalculator.co.uk

Visit us on Stand No: 40
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Medical Record Collation

Medical Record Collation Ltd
Contact: Sally Gordon — Managing Director
Medical Record Collation Ltd
25a Bruce Court
Hale Road
Altrincham
WA14 2EY
Tel: 0161 9281636
Email: info@medicalrecordcollation.com
Don’t be overwhelmed - let us take away the stress!

CLINICAL

NEGLIGENCE

Product Name: Clinical Negligence, Fifth Edition
Ordering Details:
E: jenny.lank@bloomsbury.com
T: +44(0)1235 465500
W: www.bloomsburyprofessional.com/clinicalnegligence
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Answers to Secondary Victim Espresso Quiz

A1,

A2.

A3.

A4.

A5.

AG.

AT.

A8.

A primary victim is someone who is involved as a participant in an incident or accident and directly affected by it. A
secondary victim is someone who witnesses an incident or accident to another or comes upon the immediate after-
math of it. The most well-known formulation of the distinction comes from Lord Oliver's speech in Alcock v. Chief
Constable of South Yorkshire [1992] 1 AC 310, at 407D.

False: the same principles apply to clinical negligence secondary victim claims as any other secondary victim claim.
This was confirmed by Ward LJ at paragraph 43 of North Glamorgan NHS Trust v. Walters [2002] EWCA Civ 1792.

False: the control mechanisms are used for determining whether someone can claim as a secondary victim in law;
they are not relevant to a primary victim claim.

Once there is reasonable foreseeability of psychiatric harm from the Defendant’s negligence, a Claimant must estab-
lish: (i) Close ties of love and affection with the primary victim; (ii) Proximity to the incident in time and space; (iii) Di-
rect perception of the event or its immediate aftermath (hearing about it from a third party is not enough); (iv) Injury
from sudden shock. The wording used differs between the cases so provided you are describing the same concept,
you get your point for naming two of the control mechanisms.

It was 1989 when the Hillsborough Stadium disaster took place which gave rise to the Alcock case (the relatives’
claims) heard by the House of Lords in 1992 and also White/Frost (the policemen’s claims) in 1999.

True: a primary victim claim does not always give rise to a secondary victim claim which can be established in law,
e.g. there may be no secondary victim at all or it may not be possible for the loved one to establish the strict control
mechanisms. But you cannot have a successful secondary victim claim, even if the control mechanisms are satisfied,
without being able to establish that a Defendant is legally liable to the primary victim. The secondary victim claim is
parasitic on the primary victim claim and depends upon there being underlying liability for (clinical or other) negli-
gence.

No, there is no easy to apply cut-off period of time, it will depend on the facts of the case and factors such as what
the state of the primary victim was when the loved one arrived, to look at whether this was sufficiently proximate to
the Defendant’s negligence. The period of time was around 2 hours in the key original case of McLoughlin v. O’Brian
[1983] AC 410, but the boundaries have been stretched in other cases since.

Not necessarily. An event is not frozen in time and can be made up of a series of events beginning with the negligent
infliction of damage and up until the conclusion of the immediate aftermath. It can be a sequence of events or made
up of a number of components which as a whole led to the secondary victim’s psychiatric injury. These observations
come from two cases: Walters (cited at A2.) where the relevant event lasted 36 hours and Galli-Atkinson v. Seghal
[2003] Lloyd’s LR 285, where the period was shorter but it was a sequence of events leading up to a mortuary visit.
The longest period | am aware of for an ‘event’ is around 48 hours in a first-instance reported case dealt with by an
AvMA member, Grainne Barton of Hugh James. See the clinical negligence secondary victim case of: Tredget &
Tredget v. Bexley Health Authority [1994] 5 Med LR 178.
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A9.

A10.

False: It is the negligent incident/ accident and not the death which is the relevant event for the purposes of determin-
ing whether the secondary victim is sufficiently proximate and can establish a secondary victim claim. The secondary
victim must be close in time and space to the original negligent event or its immediate aftermath. Witnessing a later
traumatic consequence (such as death) caused by that earlier event is not sufficient: Taylor v. Novo (UK) Ltd. [2013]
EWCA Civ 194.

False: the House of Lords (historically in cases such as White/Frost) and the Court of Appeal (in 2013 in the Taylor v.
Novo case) have made clear that despite the current law being ‘to some extent arbitrary and unsatisfactory’ there
should not be any further substantial extension of the law in this area. The Courts have been clear that this should
only be done by Parliament. In the current political and economic climate, it is highly unlikely, in my view, that Parlia-
ment will legislate to widen the scope of secondary victim claims. But, depending on the outcome of the Hillsborough
Inquests, pressure could build to look again at the principles established in the cases arising from that disaster, given
that we now know that some of the facts of what happened that day were supressed and misrepresented.

What was your score out of 11?

0 to 3: You need another espresso!

4 to 7: Well done, impressive stuff, take a bow (provided you didn’t take a sneaky peek at the answers before finishing).

8 to 11: You're a legal lexicon. Reward yourself by taking the rest of the day off. Your friends might have been saying you
need to get out more!

Charles Bagot

Barrister

Hardwicke

June 2014

Charles Bagot acted for the successful Appellant in the first secondary victim appeal to reach the Court of Appeal for 10 years
in Taylor v. Novo (UK) Ltd. [2013] EWCA Civ 194. He is a specialist personal injury and clinical negligence barrister at Hard-
wicke, London and recommended in the Legal 500 and Chambers UK Directories as a leading practitioner. He sits as a Depu-
ty District Judge in the London County Courts and is on the Editorial Board of Kemp & Kemp: the Quantum of Damages. He
tweets about PI/Clin Neg as @BagotBriefs

www.hardwicke.co.uk
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NOTICEBOARD

Your Feedback Requested!

Feedback from our member lawyers to invaluable informing and supporting AvMA’s policy
and campaigning. Please do let us have any suggestions you have, but we would particu-
larly like feedback on the following issues:

Any examples of trusts refusing to investigate complaints because of a potential or
existing clinical negligence claim.

Any examples of difficu ing medical expert reports
at the rates allowed by

Any refusal of legal aid he criteria.

Case studies where th o AvMA and/or the media
with regard to:

- Negligent care at on view due to high mortality
rates.

Comments or suggestions about any other relevant areas of policy or forthcoming
consultations.

Please send your comments to Is@avma.org.uk
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AvMA in Memory Remembrance and Tribute

Dear Lawyers

AvMA has joined together with the memorial charity MuchLoved to provide our clients and the families we assist
with an online memorial pages offering support to anyone who has been bereaved. We would be happy for you
to encourage your own clients to visit our site and perhaps create their own tribute page to a bereaved relative.

The site will be totally free to access for AvMA clients and their relatives and thoss of our partner legal firms and
panel members. The home page will enable them to set up a special remembrance page for their loved ones al-
lowing family and friends to pay tribute and leave messages. The site will provide a very simple set up process and
help if required for the initial pages. It will allow your clients to upload photographs and memontos and post spe-
cial messages and tributes. They can also encourage other friends and relatives to add their tributes and the site is
accessible anywhere on the planet. Their individual tribute page will remain active for at least 10 years.

emember a Loved One

In addition relatives and friends can light a candle for a loved one to remember them on their birthday or other
occasion and there is a special garden of remembrance where people can upload photos and tributes. There are
messaging boards and the opportunity to communicate with distant friends and relatives. Should they wish to
make contact with other families who have also suffered the pain of sudden loss it is possible to do so via the site.
This shared experience can provide much needed comfort and support in the most difficult times.

Finally if any families would wish to show their appreciation of the help given them by either your firm or AvMA
they can when they set up a tribute fund encourage people to make a donation. This money can then go directly
toward AvMA's Inquest project and Advice and Information project, thus enabling the charity to help more fami-
lies in future years. You can be assured any gifts dedicated through such tribute funds are to be used only for di-
rect help to families

MuchLoved has been a pioneer of memorial websites for more than 10 years, hosting over 20,000 memorial sites
for leading UK bereavement charities.

How You Can Help

Please do visit the Tribute home page click on the image or follow this link here

Encourage clients and their families to view our tribute page

If you need any further detail contact Phil Walker philipwalker@avma.org.uk 020 8688 9555



http://avma.muchloved.org/g_home.aspx
mailto:philipwalker@avma.org.uk
http://avma.muchloved.org/g_home.aspx
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Clinical Risk is a leading journal published by the Royal Society of Medi-
(@ I N\l K@: ¥ B cine, which aims to give both medical and legal professionals an en-
hanced understanding of key medico-legal issues relating to risk man-
agement and patient safety. Containing authoritative articles, reviews

Volume 15 Number 1 January 2009

and news on the management of clinical risk, our quarterly journal aims
to keep you up-to-date on current medical legal issues and covers a

Editorial
Melanoma

_ bemely wide range of recent settled clinical negligence cases. The journal in-

Doctors at risk

A medical negligence lbrary cludes both the AvMA Medical and Legal Journal and the Healthcare

AVMA Medical & Legal Journal Patient Safety

- and
Healthcare and Law Digest Medical Law

i

and Law Digest.

AvMA members firms and barristers are entitled to a discount to
subscribe to Clinical Risk.

nline:

ISSN 1356-2622

Please email norika@avma.org.uk for a subscription form.

Clinical Risk is an essential read for anyone working within the medical negligence fields or provid-
ing healthcare to the general public, both within the UK and abroad.

For more information see http://www.uk.sagepub.com/journals/Journal202179 or click here

AvMA

Freedman House

Christopher Wren Yard

117 High Street

Croydon

CRO 1QG

DX: 144267 CROYDON 24

Tel: 020 8686 6900 Fax: 020 8667 9065

Lawyers Service Email : Is@avma.org.uk
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Everyclick gives you lots of ways to raise money for Action against Medical Ac-
cidents (AvMA)

SEARCH — search the web and generate funds for free
SHOP — buy favourite brands from hundreds of retailers
DONATE — give online, direct to your charity of choice
SPONSORSHIP - collect sponsorship for fundraising events
eVOUCHERS —send an online donation as a gift

HELP SUPPORT AvMA TODAY WITH EVERYCLICK

JUST GO TO: http://www.everyclick.com/actionagainstmedicalaccidents

LOOK AFTER THE PENNIES...

Raise money for us by searching the web with everyclick.

Every click is a search engine similar to Google; the difference is that part of its advertising
revenue is donated to your chosen charity.

So, with no effort you can raise money for us. Select AVMA as your chosen charity, make
everyclick your home page and Voila! Every search you make will generate a penny for
AvMA. It is amazing how those pennies will turn into pounds!




