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PREPARING FOR THE PRE-INQUEST REVIEW 

 

1. A Pre-Inquest Review is the equivalent of a CMC in civil proceedings. It is an 

opportunity for the representative of the family to ensure that the Coroner is well-

positioned at the substantive hearing to deal properly with all issues which are likely to 

arise, and to ensure that there is a proper investigation into the death of the deceased.  

 

2. Whenever an advocate has the opportunity to appear at a Pre-Inquest Review on behalf 

of the deceased’s family, it is suggested that they should be armed with a checklist of 

matters which should be dealt with at the hearing.  

 

3. If necessary and depending upon the stage that the investigation has reached, there may 

be a need for further Pre-Inquest Reviews. Of course, this will depend upon the 

complexity of the issues. Principally, this will be to ensure that all disclosure has been 

obtained, all witnesses are available, if required, to give oral evidence, and to consider 

the need for expert evidence. The latter is particularly important if it is likely that there 

will be issues of causation, which may not be addressed adequately by witnesses giving 

evidence on behalf of any Trust.  

 

4. I would suggest that a checklist looks like the following: 

 

a. Consideration of Interested Persons; 

b. Scope of the Inquest; 

c. Disclosure; 

d. Witnesses and whether any given witness can be dealt with under Rule 23; 

e. Expert Evidence. 

 

Interested Persons 

5. Consideration of Interested Persons may appear to be a basic consideration or one 

which should not trouble the Coroner too much. However, if all interested persons are 

not identified appropriately, this could ultimately lead to the Inquest being quashed.  
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6. The definition of Interested Person can be found at Section 47 of the Coroners and 

Justice Act 2009. It is convenient to set out those categories of people considered to be 

“interested persons,” and to address the particular categories of persons worthy of 

further comment. 

Interested person”, in relation to a deceased person or an investigation or inquest under this Part into a person's 

death, means— 

(a)a spouse, civil partner, partner, parent, child, brother, sister, grandparent, grandchild, child of a brother or 

sister, stepfather, stepmother, half-brother or half-sister; 

(b)a personal representative of the deceased; 

(c)a medical examiner exercising functions in relation to the death of the deceased; 

(d)a beneficiary under a policy of insurance issued on the life of the deceased; 

(e)the insurer who issued such a policy of insurance; 

(f)a person who may by any act or omission have caused or contributed to the death of the deceased, or whose 

employee or agent may have done so; 

(g)in a case where the death may have been caused by— 

(i)an injury received in the course of an employment, or 

(ii)a disease prescribed under section 108 of the Social Security Contributions and Benefits Act 1992 (c. 4) 

(benefit in respect of prescribed industrial diseases, etc), 

a representative of a trade union of which the deceased was a member at the time of death;  

(h)a person appointed by, or representative of, an enforcing authority; 

(i)where subsection (3) applies, a chief constable; 

(j)where subsection (4) applies, a Provost Marshal; 

(k)where subsection (5) applies, the [F1Director General of the Independent Office for Police Conduct] ; 

(l)a person appointed by a Government department to attend an inquest into the death or to assist in, or provide 

evidence for the purposes of, an investigation into the death under this Part; 

(m)any other person who the senior coroner thinks has a sufficient interest. 

 

7. The final category is of considerable importance because it confers a wide discretion 

upon the Coroner to give “interested person” status to anybody he/she feels is 

sufficiently touched by the Inquest to ask questions during the course of the substantive 

hearing.  

http://www.legislation.gov.uk/ukpga/2009/25/section/47#commentary-key-28e16c816329f0981cb212867cd76987
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8. Category (f) is also of considerable importance, especially in the context of healthcare 

inquests. In most cases, employees of the Trust, in circumstances where there may be 

individual failings, will share the same representation as the Trust itself. This is 

particularly relevant in the context of potential failings which have occurred within an 

NHS hospital. However, there will be certain circumstances in which the Coroner will 

have to have an eye to potential conflicts of interest as between individual Doctors and 

the Trust itself, which may lead to a Doctor or Healthcare Professional being granted 

the status of an Interested Person. 

 

9. It is important that this is given consideration at the Pre-Inquest Review, because if a 

party entitled to interested person status is not granted such status prior to the Inquest, 

it is sufficient reason to halt the substantive hearing and to require the Inquest to be 

recommenced. 

 

10. Further, it is important that lawyers, particularly those representing Trusts although not 

exclusively, give consideration to any potential conflicts which may arise in the course 

of the substantive hearing. An Inquest in which I became involved after the first Inquest 

had been halted, had to be recommenced where it became apparent that there was a 

conflict between the Trust and one of its employees, the deceased’s surgeon.  

 

11. This can be devastating for families because they are required to endure the trauma of 

an Inquest on more than one occasion and listen to the same evidence again. As an 

aside, it is fascinating to see first-hand how somebody’s evidence changes in the second 

Inquest, having had the opportunity to consider what questions may be asked of them.  

 

12. As the lawyer representing the family, it is important that the Pre-Inquest Review is 

used to bring to the Coroner’s attention any potential for a conflict of interest to arise 

during the substantive hearing. Of course, in some cases, this may be entirely 

unforeseeable. However, there may be instances where detailed consideration of the 

medical records reveals that an employee of the Trust or other Healthcare Professional 

was potentially acting on a frolic of his/her own.  

 

13. In such circumstances, it is incumbent upon the lawyer representing the family to raise 

it with the Coroner at the earliest possible opportunity. This is to ensure that the 
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interested person has the opportunity to ensure that separate representation is obtained, 

and independent legal advice is sought. This is to avoid any substantive hearing having 

to be started again. That person must be given warning so that they can seek 

independent legal advice and be given the opportunity, through their own 

representation, to ask questions prior to the commencement of the substantive hearing.  

 

14. In the inquest in which I was involved the surgeon required separate representation, and 

became an interested person, when it became apparent that the deceased had not 

consented to surgery. Whilst believing that he was acting in the best interests of the 

deceased, he operated on her when it was clear consent had not been provided. 

Judgment had been given in Montgomery the previous week and the Senior Coroner 

for Nottingham was fully aware of the implications of the Judgment. The civil 

proceedings were eventually settled, including a claim for aggravated damages, by the 

Trust. 

 

The Scope of the Inquest 

15. Frequently at a Pre-Inquest Review, the Coroner will invite submissions upon the scope 

of the Inquest. Does the inquest engage the Human Rights Act 1998? 

 

16. In the event that the Coroner is concerned with a Jamieson Inquest, the Coroner will be 

concerned with Who, Where, When and How the deceased came by his or her death. It 

is an evidence-led fact-finding inquiry and it is the duty of the Coroner to ensure that 

the relevant facts are “fully, fairly and fearlessly investigated.” The Coroner alone is 

responsible for setting the boundaries of the Inquiry. 

 

17. Of course, it was established in Middleton that if Article 2 is engaged, the regime as it 

was then did not meet the requirements of the Convention. Only one change was 

required in order to meet those requirements. “How” was to be interpreted in the wider 

sense to mean “by what means and in what circumstances” as opposed to “by what 

means,” thereby allowing for a wider investigation. This wider interpretation of the 

necessary investigation was required when the State was involved in the death of the 

deceased, thereby calling for a more detailed level of scrutiny given the State’s 

obligation to protect life. 
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18. In R v Secretary of State for Defence, ex parte Smith [2010] UKSC 29, Lord Mance 

opined that it was generally agreed that Coroners had a wide discretion in setting the 

scope of the Inquest. It is clear that differentiating between a Jamieson and a Middleton 

Inquest is becoming more difficult as Coroners exercise a wide discretion to ensure that 

each death is given the scrutiny that it deserves, regardless of the label given to it. 

 

19. It may, of course, be important for the lawyer representing the family to attempt to 

persuade the Coroner that Article 2 is engaged. It is likely to be an important 

consideration in any Application for public funding, and therefore, it may be incumbent 

upon the lawyer representing the family to raise this with the Coroner at the Pre-Inquest 

Review. It may be the only way in which to maintain representation, in the absence of 

a conditional fee agreement.  

 

20. Of course, crowd funding of Inquests has become a way for families to fund 

representation. There is little wonder that the Government is being challenged to ensure 

equal representation for families at Inquests. The Trust always ensure that they are 

properly represented at Inquests, but everyone in the room will have had a case where 

an NHS Healthcare Trust has made a tactical admission of liability. This can create its 

own difficulties, even where there is a Public Funding Certificate.  

 

21. For the purposes of attending any Pre-Inquest Review, be prepared to address the 

Coroner upon the scope of the Inquest. Frequently, this simply means ensuring that the 

death is the subject of the investigation and the scrutiny that it deserves.  

 

Disclosure and Further Inquiries 

22. It may well be that when the first PIR is listed, the Coroner’s investigations are at a 

very early stage and those representing the family should be ready to contribute to and 

participate at the PIR, to assist the Coroner and to guide the Coroner’s investigations. 

It may be that the family has already obtained the medical records and has more of an 

idea of what the relevant issues are likely to be that the Coroner themselves. 

  

23. It may well be that the Coroner will ask the representatives of the family to assist in the 

collating of records. Be prepared to accede to this during the course of the PIR. 
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24. I would always suggest to those representing families at the early stages of proceedings, 

coronial or civil, that swift steps are taken to obtain all records as quickly as possible 

and to have digested them in advance of the PIR. I accept that this could take a 

considerable amount of time, both to gather and to consider. However, the importance 

of preparation can not be underestimated even at such an early stage because this could 

determine the issues to be explored at the Inquest and assist the Coroner in setting the 

scope of the Inquest.  

 

25. Further, through consideration of the documentation, it is likely to become clear if and 

what records are missing. For example, x-rays are very frequently not included in the 

medical records in the first instance, for whatever reason. I have lost times of the 

number of occasions that medical records refer to other letters/emails between 

clinicians, which do not form part of the medical records and which have gone astray. 

The PIR is the time to raise the fact that such documents are missing, that such records 

are clearly relevant, and to take the opportunity to request a direction that the Trust 

undertake to discover and provide these documents. Documentary evidence must be 

provided to an interested party on request, and as soon as is practicable – The Coroners 

(Inquests) Rules 2013, r 13 and 14. 

 

26. The representative for the family should take the opportunity to ensure that the PIR is 

used to ensure that adequate disclosure is sought and obtained significantly in advance 

of the substantive hearing. This is to prevent a situation whereby the importance of a 

particular document only becomes apparent during the course of a substantive hearing, 

thereby leading to delays and inconvenience and further upset for the family.  

 

27. I would suggest that all documents which have been obtained by the family are 

disclosed to the Coroner in advance of the PIR. This will provide the Coroner with the 

opportunity, at least, to consider these in advance of the hearing. The Coroner then is 

more likely to understand any submissions you may make in relation to missing 

documents, and to appreciate what further disclosure is required.  

 

28. In Article 2 Inquests, the family should receive copies of all relevant evidence available 

to the Coroner.  
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Witnesses 

29. Having considered the disclosure and the medical records in more detail, it should 

become apparent to those representing the family who the key witnesses are in the 

proceedings.  

 

30. In cases where the death occurred very shortly after admission to hospital, or during 

transfer to hospital, the number of witnesses is likely to be limited. It is likely that the 

Coroner will take little persuading that it is important to obtain witness statements from 

all clinicians involved.  

 

31. In a case where the hospital admission has been more prolonged, or where the causes 

for concern are less obviously linked to the cause of death, careful consideration will 

have to be given to the clinicians and nurses most likely to be able to assist the Coroner. 

The Coroner will not want multiple witnesses giving evidence in respect of the same 

issues and facts. The Coroner will be acutely aware of Trust’s resources and the 

requirement to balance the need to investigate the death of the deceased fully and 

fearlessly with the need not to take important personnel away from the Trust for any 

longer than is necessary. 

 

32. The role of the family’s lawyer will be to carefully consider the records in order to 

determine from whom witness statements should be taken and the issues that the Inquest 

will expect them to address in their statement.  

 

33. For example, the statements ordinarily obtained from a General Practitioner will 

provide the deceased’s past medical history. However, the lawyer for the family may 

identify key examinations upon which further comment is necessitated because there 

may be criticisms of the adequacy of the examination or the history taken. These matters 

should be explored at the PIR, with a view to the Coroner identifying the G.P. as an 

interested person and ensuring that their witness evidence is sufficiently detailed for the 

substantive hearing.  

 

34. Another example will be for a triage nurse to ensure that all of their recollections of 

triage are contained within their witness statement coupled with any further interaction 

that they might have had with the deceased. At a recent Inquest, the triage nurse’s 
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evidence was limited to triage in her witness statement. At the substantive hearing, she 

gave evidence of further conversations that she had allegedly overheard between the 

deceased’s family and the Consultant. She had failed to put this in her witness 

statement.  

 

35. The point is that the evidence that she gave at the substantive hearing came as a 

complete surprise to the family and the Coroner. Had the direction been given as to 

exactly what the Coroner expected to see in the witness statement, such evidence would 

have been known to the family prior to the Inquest. It would not have caused such 

consternation. Further, the lack of its inclusion would have given rise to even greater 

concern on the part of the Coroner. 

 

36. During one PIR that I attended, the witness statements provided by the Paramedics were 

of such poor quality that the Coroner insisted that they were rewritten to provide the 

level of detail he expected. Ultimately, it was agreed that those reports could be read 

under Rule 23. Therefore, the necessity for detailed witness statements from the outset 

is of benefit to everyone. It can ultimately determine whether a witness’ evidence is 

likely to be disputed and the need to hear live evidence from them.  

 

37. Rule 23 is a further matter to which consideration needs to be given by the family’s 

representative in advance of the PIR.  

 

Written evidence 

23.—(1) Written evidence as to who the deceased was and how, when and where the deceased came by his or 

her death is not admissible unless the coroner is satisfied that—  

(a)it is not possible for the maker of the written evidence to give evidence at the inquest hearing at all, or within a 

reasonable time; 

(b)there is a good and sufficient reason why the maker of the written evidence should not attend the inquest 

hearing; 

(c)there is a good and sufficient reason to believe that the maker of the written evidence will not attend the 

inquest hearing; or 

(d)the written evidence (including evidence in admission form) is unlikely to be disputed. 

(2) Before admitting such written evidence the coroner must announce at the inquest hearing—  

(a)what the nature of the written evidence to be admitted is; 
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(b)the full name of the maker of the written evidence to be admitted in evidence; 

(c)that any interested person may object to the admission of any such written evidence; and 

(d)that any interested person is entitled to see a copy of any written evidence if he or she so wishes. 

(3) A coroner must admit as evidence at an inquest hearing any document made by a deceased person if the 

coroner is of the opinion that the contents of the document are relevant to the purposes of the inquest.  

(4) A coroner may direct that all or parts only of any written evidence submitted under this rule may be read 

aloud at the inquest hearing.  

 

38. I recently attended an Inquest on behalf of the family where there were 20 factual 

witnesses in attendance as well as expert evidence. Nearly everybody who had played 

a role in the deceased’s care was called to give evidence. However, the Doctor who had 

initially taken a history from the family was not called. His evidence was to be read 

under Rule 23. There was a significant dispute of fact between the history recorded by 

the Doctors and the account said to have been provided by the family. This may well 

have altered the treatment provided, although is unlikely to have ultimately affected the 

outcome. In such circumstances, it is incumbent upon the lawyer for the family to insist 

upon such a witness being called, and to do so at the PIR stage, when it is clear that the 

evidence is likely to be disputed. 

  

39. It may be reasonable to request another PIR in circumstances where absent the detailed 

statement, a decision can not be made as to whether or not a proposed witness statement 

can be read. If the detailed statement provided raises questions, I would suggest that 

caution should be exercised in favour of calling that witness. This is because it is 

unlikely that such evidence will be undisputed. In any event, upon receipt by the 

Coroner, it should be requested that such statements are forwarded to the family so that 

representations can be made. A witness list and witness order should also be requested 

in advance of the final hearing. 

 

Expert Evidence 

40. At a substantive hearing, I have lost count, having been instructed late in the day and 

in the absence of a PIR taking place, how frequently I have encountered clinicians 
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unable or unwilling to address whether different or earlier treatment may have affected 

the outcome. 

 

41. I represented a family in a case where the deceased was transferred to hospital by 

ambulance. He had symptoms which gave rise to suspicions of a DVT. Upon arrival at 

hospital, there was a failure to administer anti-coagulant. In the course of evidence, the 

Trust accepted that this should have been administered earlier. I managed to push those 

giving evidence back in time such that the anti-coagulant should have been given many 

hours earlier. There was no independent expert instructed to give opinion evidence in 

respect of causation as to how this might have affected the outcome.    

 

42. I posed the question and pushed each of the Trusts witnesses as to what the likely 

outcome would have been with earlier anti-coagulation. In other words, would this have 

prevented death from a subsequent pulmonary embolism. I was met with a wall of 

silence. No witness said that it would not have made any difference, but each witness 

would not go as far as to say that the deceased would not have died, on the balance of 

probabilities. 

 

43. The Trust’s representative duly addressed the Coroner upon the appropriate conclusion 

relying upon the case of R v Her Majesty’s Coroner for Birmingham & Solihull Ex 

parte: Benton: 

 

“It is necessary to contrast two possible situations.  The first is where a person is suffering 

from a potentially fatal condition and medical intervention does no more than fail to prevent 

that death.  In such circumstances the underlying cause of death is the condition that proved 

fatal and in such a case, the correct verdict would be death from natural causes.  This would 

be the case even if the medical treatment that had been given was viewed generally by the 

medical profession as the wrong treatment.  All the more so is this the case where such a person 

is not treated at all even if the failure to give the treatment was negligent.  Thus in such 

circumstances the recording of a verdict of death by natural causes is not in any way a finding 

that there was no fault on the part of the doctors.  That question for the reasons already 

explained is not one that the inquest does, or is permitted to, address.”  
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44. A conclusion of natural causes was returned, notwithstanding that I pushed for a 

narrative conclusion in circumstances where it was important to highlight the failures 

of the Trust. Had it been possible to establish causation, I would have been pushing for 

a rider of neglect. 

 

45. This is a case which highlights perfectly how expert evidence could have assisted the 

Coroner in his/her investigation. The Coroner did not gain the necessary assistance from 

the witnesses called and it left the Coroner in a position where the question of causation 

could not be satisfactorily addressed.  

 

46. I, of course, accept that such evidence should not be called where it usurps the function 

of the fact-finder, whether that be the coroner or the jury. However, expert evidence in 

the above circumstances would have assisted the Coroner once she had made her factual 

findings in terms of timings.  

 

47. In my experience, particularly in healthcare deaths, coroners are not reluctant to obtain 

expert evidence where it is likely to be of assistance and enable causation findings to 

be made.  

 

48. Once more, however, it is important that representations are made at the PIR. This will 

ensure that all interested persons have the opportunity to consider such evidence in 

advance of the substantive hearing.  

 

49. Frequently, the Coroner will instruct an expert of his/her choosing. Occasionally, the 

Coroner will ask that the interested persons identify an expert upon which they are both 

agreed for the purposes of determining causation.  

 

50. In such circumstances, careful consideration will have to be given to the expert’s 

identity because you may not want to suggest an expert that you have lined up for the 

civil proceedings. However, such experts will frequently be able to make 

recommendations.  
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Final Comments 

51. Notwithstanding taking all of these steps at a PIR, I am still frequently encountering 

situations where the day before the substantive inquest commences, the Coroner and 

other interested persons are provided with significant and substantial disclosure by the 

Trust in circumstances where it appears, on the face of it, to be deliberate.  

 

52. Whilst this is dealt with by condemnation on the part of the Coroner, it does not prevent 

this situation arising given that the Coroner has limited powers to deter this behaviour. 

Given its relevance and the role of a fact finder, the coroner is unlikely to exclude it 

notwithstanding protestations on behalf of the family. The best that I can do is advise 

you to be on your guard for this. 

 

53. Finally, it is important to continue to reiterate to the family the limitations of an Inquest 

throughout the process. The family’s expectations will require careful management. I 

have never known a situation where a family come out of a substantive hearing entirely 

satisfied, even where most questions have been answered. For the reasons set out above, 

I would reiterate that it is sometimes difficult to get to the truth despite best endeavours.  

 

54. However, by taking the above steps, it is hoped that the best possible outcome can be 

achieved, and the investigation can include all of the concerns that the family would 

like to see addressed.  

 

RACHEL YOUNG 

Ropewalk Chambers 

Nottingham, NG1 5EF 

6th November 2019 


