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Editorial

2020 has undoubtedly been a year of firsts.  
The first national lockdown in response to a 
pandemic.  A UK first for furlough schemes 
and the first government incentive to dine 
out to help out.  It is also a first for the Care 
Quality Commission (CQC) who successfully 
prosecuted University Hospitals Plymouth 
NHS Trust under Regulation 20 of the Health 
and Social Care Act (Regulated Activities) 
Regulations 2014, more commonly referred 
to as the statutory duty of candour. The 
“Duty of Candour” by Elizabeth Boulden and 
Megan Griffiths, both barristers practising at 
12 Kings Bench Walk take a closer look at 
the duty and what health professionals are required to do when things go 
wrong.  AvMA’s CEO, Peter Walsh trains healthcare professionals on their 
obligations under the duty of candour, If you are interested in learning more 
about AvMA’s training then please contact Peter by email: chiefexec@avma.
org.uk  

In response to social distancing and lockdown measures we have all had to 
adjust the way in which we work, the courts including the coroner’s court 
have responded to this by using partial remote hearings where appropriate. 
AvMA along with NHS Resolution and the Society Clinical Injury Lawyers 
(SCIL)  has been involved with introducing a Clinical Negligence Protocol 
to assist the litigation process. Paragraph 4 of the protocol recognises that 
medical examinations may now be difficult to carry out and recommends 
that in the case of condition and prognosis reports “Both parties should 
consider and promote the use of remote/virtual examinations wherever 
possible to ensure cases proceed.”  Questions around whether these 
sessions should be recorded or not will perhaps be raised more frequently, 
there is currently no definitive guidance on this but you may find Paul 
Sankey’s article “Recording Consultations with Medical Experts” a helpful 
read.  Paul is a Partner at Enable Law and frequently writes and speaks on 
matters relating to medico-legal experts.  

Daniel Sokol’s article on “Guidance for Medical Experts” is also 
recommended.  Daniel is a practising barrister at 12 Kings Bench Walk, he 
is also a medical ethicist known for his academic and journalistic writing.  
Daniel’s article takes a closer look at the guidance for medical experts 
“Acting as an expert or professional witness” which was produced in May 
2019 by the Academy of Medical Royal Colleges and highlights the key 
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It is important to stress that Fixed Recoverable Costs 
(FRC) has not yet been introduced for clinical negligence 
claims.  The Department of Health has repeatedly advised 
us that a consultation on FRC is ready to be launched 
although to date no consultation has been opened.   

There are many shortcomings with the current FRC 
proposals, not least that the opportunity to do more 
to learn from adverse incidence and litigation appears 
to have been avoided.  AvMA firmly believes that the 
opportunity to learn and put things right is fundamental 
to bringing down the number of incidences that give rise 
to claims, a reduction in the number of claims means 
a reduction in the costs associated with both litigation 
and compensation. AvMA is a small charity, entirely 
independent of government funding or grants, our 
campaign work fighting for patient safety and access 
to justice not only helps the ordinary person but also 
supports what most practising healthcare providers want.  

AvMA’s independent funding streams have been badly 
hit by social distancing and restrictions imposed to 
control the spread of the COVID19 virus – most of our 
conferences for 2020 had to be cancelled our plans for 
2021 are equally under threat.  This is the time of year 
when we invite you to donate to us, if you wish to please 
follow the link. Whatever you can donate, will be very 
much appreciate and will help us keep our services to the 
public going, that is our helpline, our written advice and 
information service and our inquest service

Over recent years we have seen several scandals related 
to maternity care, Shrewsbury and Telford Hospital NHS 
Trust, looks set to be the largest maternity care scandal 
in NHS history.  The Ockenden report has not yet been 
published but inevitably the human cost of maternal 
deaths and brain damaged babies will be incalculable 
and the failure to learn lessons startling.  Marcus Coates-
Walker is a barrister practising at St John’s Chambers in 
Bristol his article “The NHS maternity care scandal: What 
to expect from the Ockenden Inquiry and beyond?”  
reminds us just how important it is for trusts to recognise 
serious incidents, carry out robust internal investigations 
and learn from previous lessons and that a failure to do 
so will almost certainly compromise patient safety and 
promote poor care.

We do hope you enjoy this edition of the Expert Newsletter.

Best wishes

points from the guidance that every medico legal expert 
witnesses should be mindful of, including the importance 
of reports based on reasoned opinion.  The article “Expert 
Evidence, logic and breach of duty” also by Paul Sankey, 
addresses this very point with specific reference to the 
recent case of Bradfield-Kay v Cope [2020] EWHC 1351 
(QB) where the defendant’s expert said of the claimant’s 
left hip replacement that there was a reasonable body of 
surgeons who would achieve the same poor result.  The 
defendant expert offered no justification or rationale for 
the approach taken by this reasonable body, as a result 
the judge in that case preferred the evidence of the 
claimant’s expert despite the fact he was less specialist 
than the defendant expert.

AvMA is proud of the high standard and rigour it applies 
to experts seeking to be registered on AvMA’s data base, 
we encourage experts who can meet our requirements to 
apply.  Listing is on merit only; we do not charge experts 
a fee and our lawyer service – of which we currently have 
more than 2,500 members - are aware of our rigorous 
standards.  We are vigilant about keeping our data 
base up to date and accurate, one of our caseworkers, 
Caroline Graham is leading on this work, and is actively 
looking to recruit new experts, please read Caroline’s 
article “Call for New Experts”.  Caroline was a Consultant 
Anaesthetist before she came to AvMA and fully 
understands the difficulties and challenges of medical 
practice, her contact details are contained in the article, 
she is happy to speak to any potential new experts who 
might be interested in applying to go on our database.  It 
is now vitally important that existing experts complete the 
database listing confirmation form and return it to us by 
email. 

There are two common questions that non lawyers often 
ask: Why do some medical negligence cases attract 
such high awards of damages? And secondly: Why does 
litigation take so long?  There are no straightforward 
answers to these questions, much will depend on the 
facts of the case.  I have included an article “Recovering 
Private Healthcare Costs in a personal injury claim” by 
Shilpa Shah, barrister at Ropewalk Chambers.  Shilpa looks 
at Section 2 (4) Law Reform (Personal Injuries) Act 1948 
and explains that the burden is on the claimant to show 
why they should recover the cost of private treatment.  
The other article is by Sarah Stocker, Clinical Negligence 
solicitor at Tees entitled “Why defendant’s actions and 
attitudes need to change prior to any implementation 
of fixed recoverable costs” the article details the facts 
and circumstances of one of Sarah’s cases and clearly 
illustrates how defendant behaviours can give rise to 
costs being incurred unnecessarily.

https://r1.surveysandforms.com/00f3884c83b95a102sry4ab1828d2fa50a65-f87e520e617dce2c4y6h12bb5a01dbc92d01
https://r1.surveysandforms.com/00f3884c83b95a102sry4ab1828d2fa50a65-632ebc6ffac8fb7d4y6nf953a96cd3722e6a
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Articles

Regulation 2(1) defines a “registered person” as the 
service provider or registered manager in respect of a 
regulated activity. Such identities are further explained 
within regulation 2(1) and broadly amount to registered 
health or social care providers. According to regulation 
20(7), a relevant person is the patient/service user, or, 
alternatively, the person acting lawfully on their behalf if 
the patient/service user i) has died, ii) is over 16 and lacks 
capacity, or iii) is under 16 and not competent to make 
a decision about their care or treatment. The meaning 
of “regulated activity” is elaborated in regulation 3(1), 
regulation 8 and Schedule 1 of the Regulations, and 
encompasses almost all types of medical and nursing 
treatment that would occur in a hospital setting. There 
are exceptions to regulated activities set out in Schedule 
2 to the Regulations; however, it is submitted that it is 
good practice for all medical professionals to take heed 
of and adhere to the duty of candour.

The duty of openness and transparency referred to in 
regulation 20 relates not only to information provided to 
patients (or their representatives or advocates), but also to 
the culture within organisations. Such a duty encourages 
staff to be open and honest with their colleagues and 
employers, as well as with investigations and reviews, 
regulatory bodies, and the public. This is not to say 
that such openness and transparency does not already 
happen within many healthcare organisations; it is simply 
that there is a legal framework to enforce and support this 
requirement.

The formation of the duty of candour arose from the 
recommendations of the Francis report [3], a report setting 
out the findings of the Mid Staffordshire NHS Foundation 
Trust Public Inquiry chaired by Robert Francis QC  (“the 
inquiry”). The inquiry looked into serious failings at the 
Trust regarding “conditions of appalling care” [4] between 
2005 and 2008. It discovered failures in the system which 
meant that legitimate concerns were not addressed and 
that there was “[t]oo great a degree of tolerance of poor 
standards and of risk to patients” [5]. It also noted failures 
in “a system which ought to have picked up and dealt 
with a deficiency of this scale” [6]. The inquiry identified 

The Care Quality Commission (CQC) recently brought a 
successful prosecution against the University Hospitals 
Plymouth NHS Trust for breaching the statutory duty 
of candour, following the death of 91-year-old Elsie 
Woodfield [1]. It was the first prosecution of its kind and 
resulted in a conviction, with a fine of £1,600, a victim 
surcharge of £120 and court costs of £10,845.43.

Mrs Woodfield had undergone an endoscopy at Derriford 
Hospital in December 2017. During the procedure, she 
suffered a perforated oesophagus, and, accordingly, the 
procedure was abandoned. Mrs Woodfield was transferred 
to the ward for observations, where she collapsed and 
sadly later died. The CQC then brought the prosecution 
after finding out that the Trust had not been open or 
transparent with Mrs Woodfield’s family about what had 
happened or given an apology in good time[1].

In light of this news, we shall look at the duty of candour 
in more detail: what it is, where it originates from, and 
what it means in practice.

What is the duty of candour?
The duty of candour is often something that does not get 
much discussion when considering the legal aspects of 
clinical negligence cases. However, such a duty is fixed in 
English law, by virtue of Regulation 20 of the Health and 
Social Care Act 2008 (Regulated Activities) Regulations 
2014/2936 (“the Regulations”), as modified by the 
Health and Social Care Act 2008 (Regulated Activities) 
(Amendment) Regulations 2015/64. The Regulations have 
effect until 31 March 2022 [2]. In Wales, a statutory duty 
of candour is due to be introduced by Part 3 of the Health 
and Social Care (Quality and Engagement) (Wales) Act 
2020, which is not yet in force.

Regulation 20(1) states: “Registered persons must act in 
an open and transparent way with relevant persons in 
relation to care and treatment provided to service users 
in carrying on a regulated activity”. 

ELIZABETH BOULDEN, MEGAN GRIFFITHS
12 KING’S BENCH WALK

Duty of Candour
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negative aspects of the organisation’s culture, including 
defensiveness in response to criticism and a lack of 
openness with patients, with the public and with external 
agencies.

Accordingly, one of the aims of the inquiry’s 
recommendations was to “[e]nsure openness, 
transparency and candour throughout the system about 
matters of concern” [7]. Indeed, the inquiry’s findings 
included the recommendation of a statutory obligation 
on “healthcare providers, registered medical and nursing 
practitioners to observe the duty of candour” [8] and on 
“directors of healthcare organisations to be truthful in any 
information given to a regulator or commissioner”. There 
was also a recommendation for it to be a criminal offence 
for various organisations and healthcare professionals to 
“obstruct the performance of these duties or dishonestly 
or recklessly to make an untruthful statement to a 
regulator” [9].

The Francis report gave a definition of the duty of candour 
as follows [10]:

For a common culture to be shared throughout the 
system, these three characteristics are required:

• Openness: enabling concerns to be raised and 
disclosed freely without fear, and for questions to be 
answered;

• Transparency: allowing true information about 
performance and outcomes to be shared with staff, 
patients and the public;

• Candour: ensuring that patients harmed by a 
healthcare service are informed of the fact and that 
an appropriate remedy is offered, whether or not a 
complaint has been made or a question asked about 
it.”

The report’s summary further elaborated that all 
organisations and those working in them should be 
“honest, open and truthful in all their dealings with 
patients and the public” [11] and that organisations and 
their leaders should be “completely truthful when making 
statements to regulators, and they must not be misleading 
by omission” [12] and that “[p]ublic statements must also 
be truthful and not misleading” [13].

What does the duty of candour require 
healthcare professionals to do?
Put simply, those providing medical treatment to a patient 
must be open and transparent about the treatment given 
when talking to the patient and their family. The NMC 

and GMC have issued helpful guidance about what the 
duty of candour entails. In particular, the guidance on the 
NMC website [14] sets out, inter alia, the following:

Pre-treatment [15]

• Patients should be fully informed about their care.

• When discussing care options with patients, both 
risks and benefits should be discussed.

• The patient should be given clear, accurate 
information about the risks of the proposed care or 
treatment plan, as well as the risks of any reasonable 
alternative treatment options.

• Practitioners should check that the patient 
understands.

• The risks that should be discussed are those that 
occur often, those that are serious even if very 
unlikely, and those that the patient is likely to consider 
to be important.

When something goes wrong with a patient’s care [16]

• After doing what they can to put things right, 
healthcare professionals should speak to the patient 
as soon as possible (which, most appropriately, would 
be done by the lead or accountable clinician).

• The patient should have someone available to support 
them.

• The clinician informing the patient should share all 
they know to be true about what went wrong and 
why, and what the consequences are likely to be, and 
should make clear what has and what has not been 
established so far.

• The clinician should be honest in response to any 
questions and should apologise to the patient.

• The patient should be given the option of not 
knowing every detail, but, if this is the case, clinicians 
should try to find out why, and, if the patient does 
not change their mind, this should be recorded and 
the patient’s wishes respected, with the patient being 
offered the option of being given more information 
at another time.

• If the patient has died, or is unlikely to regain 
consciousness or capacity, then those close to the 
patient should be informed in lieu of informing the 
patient.
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Near misses [19]

• Professionals should use their professional judgement 
when considering whether to tell patients about near 
misses.

• Sometimes there will be information that the patient 
needs to/would want to know and sometimes the 
information could aid the patient’s recovery.

• Also, sometimes not being open with a patient about 
a near miss could damage their trust and confidence 
in the healthcare team.

• However, in some circumstances, patients might not 
need to know, and speaking to them about it may 
distress or confuse them unnecessarily.

• Near misses do not include adverse incidents which 
may result in harm but have not yet done so – on 
these occasions patients must be told and these 
incidents must be reported in line with the guidance.

(As an aside, it is worth noting that the GMC has 
recently issued new guidance on decision making and 
consent[20], which comes into force on 9 November 
2020. It is submitted that this is likely to be relevant to the 
subsection on Pre-Treatment candour above.)

What do the Regulations require when things 
go wrong?
When aspects of a patient’s care do go wrong, there is 
explanation in the Regulations as to what, in law, needs 
to be done by healthcare professionals/the healthcare 
provider. Regulations 20(2) to 20(6) set out the mandatory 
steps that must be taken if a notifiable safety incident has 
occurred.

A “notifiable safety incident” is defined in regulations 
20(7)-(9) as any unintended or unexpected incident that 
occurred in respect of a service user during the provision 
of a regulated activity that, in the reasonable opinion 
of a healthcare professional, could result in/appears to 
have resulted in death, or one of a number of listed types 
of harm. For a health service body, that harm is severe 
harm, moderate harm, or prolonged psychological harm, 
such terms being defined in regulation 20(7). For other 
registered persons, as per regulation 20(9) that harm can 
be, in summary, i) an impairment of the sensory, motor 
or intellectual functions of the service user which has 
lasted, or is likely to last, for a continuous period of at 
least 28 days, (ii) changes to the structure of the service 
user’s body, (iii) the service user experiencing prolonged 
pain or prolonged psychological harm (according to the 

Encouraging a learning culture [17]

• When things go wrong with a patient’s care, reporting 
should occur at an early stage so lessons can be learnt 
rapidly and future harm can be prevented.

• Professionals should follow their organisation’s policy 
on reporting adverse incidents and near misses.

• There are also national reporting schemes for various 
types of incidents, which professionals should adhere 
to.

• If a professional’s organisation does not have a 
reporting system, the professional should report this 
to their manager, and, if necessary, raise a concern in 
line with the guidance.

• Professionals should not try to prevent colleagues or 
former colleagues from raising concerns.

• Equally, professionals should be supported by their 
organisation in routinely reporting adverse incidents 
and near misses, and, if professionals are discouraged 
or prevented from reporting, concerns should be 
raised in line with the guidance.

• Professionals must participate in regular reviews and 
audits of their team’s standards and performance.

Senior/high-profile clinicians or those with management 
responsibilities [18]

• Senior clinicians should set an example and encourage 
a culture of openness and honesty in reporting adverse 
incidents and near misses, and should actively foster 
a culture of learning and improvement.

• Those with management responsibilities should 
ensure that systems are in place to give early warnings 
of failures or potential failures in clinical performance 
by individuals or teams.

• Such systems should include those for conducting 
audits and those for considering patient feedback.

• Any concerns about individuals or teams should be 
investigated, and, if appropriate, addressed, quickly 
and effectively.

• There should be systems in place to review, monitor 
and improve the quality of a team’s work.

• Those with management responsibilities should 
ensure that the teams they manage are appropriately 
trained in patient safety and are supported to openly 
report adverse incidents.
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another person who is a registered person in relation 
to the regulated activity concerned (regulation 8(2)). 
However, regulation 22(4) indicates that it is a defence for 
a registered person to prove that they took all reasonable 
steps and exercised all due diligence to prevent the 
breach of any of those regulations that has occurred.

Apologising when things go wrong
One of the most crucial aspects of the duty of candour 
is the apology. This is defined in regulation 20(7) of the 
Regulations as “an expression of sorrow or regret in 
respect of a notifiable safety incident”.

There is further helpful guidance on the NMC website, 
which states, inter alia, that [21]:

• As part of an apology, patients normally expect to be 
told what happened, what can be done to deal with 
any harm caused, and what will be done to prevent 
harm to others.

• The apology should occur at a time and place where 
the patient is best able to understand and retain 
information, and the information should be given in a 
way that they can understand.

• An apology only has value if it is genuine, hence a 
formulaic approach to apologising should not be 
encouraged.

• An apology is not an admission of legal liability.

• The NHS Litigation Authority (currently NHS 
Resolution) advises that apologising is the right thing 
to do, and fitness to practise panels might view 
apologies as a sign of insight.

• There is no need for professionals to take personal 
responsibility for things that were not their fault.

• Professionals should ensure that the patient knows 
who to contact if they have any further questions of if 
they wish to raise concerns.

• Professionals should also give patients information 
regarding independent advocacy, counselling or 
other support services.

It is important to reiterate that an apology would not 
amount to an admission of liability for the purposes 
of Part 14 of the CPR. In particular, the NMC guidance 
referred to above contains a link to the Compensation Act 
2006. Section 2 of the Compensation Act 2006, entitled 
“Apologies, offers of treatment or other redress”, states 
that “[a]n apology, an offer of treatment or other redress, 

definitions of these terms in regulation 20(7)), (iv) the 
shortening of the life expectancy of the service user, or (v) 
a need for treatment by a healthcare professional in order 
to prevent death or any injury to the service user which, if 
left untreated, would lead to death or one or more of the 
harms (i)-(iv) we have set out above.

The mandatory steps listed in regulations 20(2)-(6) must 
be taken as soon as reasonably practicable after becoming 
aware that a notifiable safety incident has occurred, and 
include:

• As per regulation 20(2)(a), the registered person’s 
representative(s) notifying the relevant person that a 
notifiable safety incident has occurred.

• Providing reasonable support to the relevant person 
regarding the incident, including when being notified 
of the incident (regulation 20(2)(b)).

• When notifying the relevant person of the incident, 
doing so in person (regulation 20(3)(a)), providing 
an account of all the facts known by the registered 
person at the time which must be true to the best of 
the registered person’s knowledge (regulation 20(3)
(b)), as well as providing advice as to what further 
enquiries into the incident the registered person 
believes are appropriate (regulation 20(3)(c)).

• Providing an apology when notifying the relevant 
person of the incident (regulation 20(3)(d)).

• Keeping a written record of the notification to the 
relevant person of the incident, which must be kept 
securely by the registered person (as per regulation 
20(3)(e)).

• Providing a written notification as a follow-up to the 
initial notification (either written or sent to the relevant 
person), which contains the account of all the facts 
known by the registered person at the time (which 
must be true to the best of the registered person’s 
knowledge), details of any enquiries into the incident 
the registered person believes are appropriate, the 
results of any further enquiries into the incident, and 
an apology (regulation 20(4)).

• The registered person keeping a copy of all 
correspondence with the relevant person made 
under regulation 20(4) (regulation 20(6)).

If the relevant person cannot be contacted or refuses 
to be contacted, a record must be kept of the attempts 
made to communicate with them (regulation 20(5)).

Regulation 22(3) states that failure by a registered person 
to comply with regulation 20(2)(a) or regulation 20(3) 
is an offence, unless this has already been done by 
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patient has died). This, unsurprisingly, feels unsatisfactory 
to those involved, who can feel that they are intentionally 
being left “in the dark” about what happened.

From the perspective of healthcare organisations and 
healthcare professionals, there is concern that apologies 
or comments by members of staff can be taken as 
admissions, or that such might prejudice subsequent 
legal proceedings. This is not the intention of the duty 
of candour, and it is worth reiterating that an apology 
or discussion of what happened would not, in and of 
itself, amount to an admission of civil liability. It is also 
sometimes the case that there is difficulty in providing 
full information due to investigations being incomplete; 
in these instances, it is suggested that the situation is 
explained to the patient and their family, with what has 
been established so far being imparted.

In the context of civil claims, swift clarification of what 
happened and what went wrong can aid early narrowing 
of the issues. Indeed, paragraph 2.2(a) of the Pre-Action 
Protocol for the Resolution of Clinical Disputes encourages 
openness, transparency and early communication of the 
perceived problem between patients and healthcare 
providers. Such communication and clarification can 
further assist in enabling claims to be concluded at an 
earlier stage: from the patient’s (or family’s) perspective, 
this prevents prolongation of stressful legal proceedings; 
from the healthcare provider’s perspective, swift 
resolution of claims can avoid legal costs continuing to 
accrue over several months or years.

In general, an early apology and discussion of what went 
wrong can assist in maintaining trust and communication 
between healthcare professionals and patients, or their 
families and representatives. Not only does this promote 
continuation of the relationship, which is beneficial if there 
is still ongoing treatment with the same provider, but also 
it should serve to reduce the level of stress of any ensuing 
litigation. Finally, on a more pragmatic note, timeous 
investigation and discussion of an incident enables early 
collation and preservation of evidence, which thereby 
avoids the risk of memories having faded when matters 
are inevitably revisited at a later date.
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The case demonstrates how claimants can be vulnerable 
to an expert who fails to record their evidence correctly. 
Although the judge had accepted the claimant’s evidence 
in the face of some quite adverse comments about her 
personality and reliability, it is easy to imagine how he 
might have rejected it had the expert’s evidence as to her 
account not been shown to be wrong.

Mustard v Flower [2019] EWHC 2623 
Mustard v Flower concerned another low speed road 
traffic accident alleged to have caused a subtle brain 
injury. The speed of impact and nature of the injury were 
contested. 

The claimant covertly recorded consultations with 2 
of the defendant’s experts. At a consultation with the 
defendant’s neuropsychologist it was agreed she could 
record the examination but not the testing. In fact, she 
failed to turn off her device after the examination (on 
her evidence inadvertently) and therefore recorded the 
testing. 

The neuropsychology expert instructed on her behalf, 
Prof Morris, was asked to review the transcript. Whilst 
clearly uncomfortable about the recording having been 
made covertly, he felt constrained to produce a further 
report commenting on an incorrect administration of the 
tests, rendering the results unreliable. 

At an application to consider whether the transcript and 
Prof Morris’ further report should be admitted, Master 
Davison described covert recording as ‘reprehensible’ but 
accepted for the purpose to the application that recording 
the testing was inadvertent. He permitted admission of 
both the transcript and the report. Their probative value 
was a factor outweighing the court’s disapproval of covert 
recording. He heard arguments (apparently supported by 
the British Psychological Society) that making a recording 
changed the dynamic of the assessment, failed to meet 
the standardised conditions under which testing should 
take place and potentially prevented claimants from being 
re-tested in the future. However, he thought there was a 

Claimants may want to record consultations with medical 
experts and mobile phones make it relatively easy to do. 
Should they do this and how? What view do the courts 
take?

Whilst many doctors may be reluctant for patients to 
record appointments, the GMC recognises that there 
may be advantages in doing so although it encourages 
patients to seek the doctor’s prior agreement. It may 
enable patients to remember and reflect on advice, 
process information, include families in decision-making 
and there may be particular benefits where a patient is 
vulnerable. In the legal context, claimants may want to 
safeguard themselves against their comments being 
misreported and tests being carried out incorrectly. There 
have now been several reported cases where the question 
has arisen. The cases relate to brain-injured claimants.

Williams v Jervis [2008] EWHC 2346 (QB
The issue arose in Williams v Jervis. The claimant 
succeeded in establishing that a relatively low velocity 
road traffic accident was sufficient to cause a subtle 
brain injury and that she in fact had such an injury. The 
defendant had disputed whether she in fact suffered post-
traumatic amnesia, a factor increasing the likelihood of a 
brain injury. Her evidence on the point was significant.

The trial judge accepted her evidence although he 
commented that she had a complex and difficult 
personality and that her memory was at times selective. 
This was therefore a case where there were vulnerabilities 
in the claimant’s evidence. However, she was helped by 
having recorded her consultation with the defendant’s 
neurologist. The transcript demonstrated that the 
neurologist’s account of what she said during the 
consultation was inaccurate in particular as concerned 
various facts relevant to whether she had suffered post-
traumatic amnesia. The expert had also wrongly said 
that she had been unwilling to answer certain questions. 
The judge criticised the expert’s evidence for not being 
thorough, adequate in its analysis or reliable.

PAUL SANKEY, PARTNER
ENABLE LAW

Recording Consultations 
with Medical Experts
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greater risk of impairment of results from failing to carry 
out the tests correctly than by recording changing the 
dynamic of the assessment. He also thought that it was 
now impossible for the experts to disregard the evidence 
of the transcript. In effect, the genie was out of the bottle.

McDonald v Burton [2020] EWHC 906 (QB)
A similar issue arose in McDonald v Burton, which 
concerned another road traffic accident, this time causing 
what was clearly a very serious injury to a man now lacking 
capacity. The claimant has already obtained evidence 
from a neuropsychologist and that assessment had not 
been recorded. The parties had agreed that consultations 
with 7 experts instructed by the defendant would be 
recorded but the defendant objected to any recording of 
an assessment by Prof Kemp, its neuropsychologist.

The claimant argued that a recording could provide an 
aide memoire, protect a vulnerable and suggestible 
claimant against errors and avoid the risk of his answers 
being misinterpreted. 

Martin Spencer J was asked to give directions and 
invited by the claimant to make observations of general 
application. The arguments were much the same as 
those in Mustard v Flower. The defendant also argued the 
allowing the consultation to be recorded would create 
an inequality of arms between the parties: the claimant 
would have the benefit of a transcript of the appointment 
with the defendant’s expert but the defendant would not 
have a transcript of the appointment with the claimant’s 
expert. 

The judge appeared sympathetic to the claimant’s wish to 
protect his position, not least because of the 2 previous 
cases cited above. However, he ruled that to allow the 
recording would create an uneven playing field and 
ordered that the consultation should not be recorded. 
This suggests that if the appointment with the claimant’s 
expert had been recorded, he would have permitted 
recording the appointment with the defendant’s expert. 

He declined to make any general observations for future 
cases, noting that a working party of APIL and FOIL was 
trying to formulate an agreed approach. He also noted 
that the British Psychological Society was working on its 
own guidelines, of which the defendant’s expert was in 
fact and author, and expressed the hope that these would 
reflect the concerns apparent from cases such as Williams 
v Jervis and Mustard v Flower. 

He also considered whether privilege would to the 
recordings. He thought that a recording by a claimant of 
the defendant’s expert’s consultation was not privileged. 
A recording of a consultation by his own expert would 
be but privileged would be waived when the report was 
disclosed.

Conclusions
There is a risk of experts inadequately recording 
information or carrying out testing and of claimants being 
prejudiced as a result as Williams v Jervis and Mustard v 
Flower show. The risk may be more acute for vulnerable 
patients. Recording consultations is a way of providing 
evidence of what in fact took place during a consultation. 

The practice is acceptable in general but should be 
done openly and by agreement. To record covertly is 
‘reprehensible’. Faced with the evidence of a covert 
recording, its probative value may nevertheless outweigh 
disapproval of the conduct of the person making the 
recording, as happened in Mustard v Flower. It is also 
difficult to disregard evidence once it is known to the 
experts and the court. However, the need for a level 
playing field means that either both sides’ experts’ 
appointment or neither should be recorded. 

There are potential problems with recording 
neuropsychology assessments which may not arise 
with other disciplines. Neuropsychologists argue that 
recordings prevent assessments being carried out in 
standard conditions although whether the evidence 
justifies this concern and to what extend is unclear. There 
is a risk of prejudicing the ability to re-test claimants 
and of confidential testing material entering the public 
domain. It may also be necessary for neuropsychologists 
to consider whether there is a risk of breaching licence 
conditions under which the tests are used and it would 
be prudent to obtain the licensor’s agreement to any 
recording. This means that requesting agreement to 
record an assessment should not be done at the last 
minute.

It would be helpful if the APIL and FOIL working party can 
reach an agreed position because the issue of recording 
consultations is likely to arise more frequently in the 
future.
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In this post, Daniel Sokol of 12KBW looks at 
the 2019 guidance of the Academy of Royal 
Medical Colleges for medical experts.

As clinical negligence lawyers, we know all too well that 
the quality of the medical expert evidence can win or lose 
a case. Hence the importance of careful selection of the 
expert (including looking at reported cases for judicial 
remarks on the expert), clear instructions, sharp analytical 
skills upon receipt of the report to assess its strength and 
weaknesses, and a willingness to politely but robustly 
challenge the expert in conference.

In June 2018, Sir Norman Williams produced a review 
of gross negligence manslaughter in healthcare, 
commissioned by the Department of Health and Social 
Care in England.  The review listed some concerns 
with the conduct and ability of expert witnesses in the 
prosecutions of clinicians, and recommended that the 
Academy of Royal Medical Colleges should ‘lead work 
to promote and deliver high standards and training for 
healthcare professionals providing an expert opinion or 
appearing as expert witnesses.’ (p.21)

In May 2019, the Academic of Medical Royal Colleges 
produced guidance for medical experts entitled ‘Acting 
as an expert or professional witness’.  The introduction 
states that ‘any healthcare professional acting as a witness 
who fails to meet the standards set out in the guidance 
is not considered to be meeting the expectations or 
demonstrating the values of their profession.’ 

The guidance is full of good advice.  It stresses the 
importance of neutrality, the avoidance of bias, and the 
duty to help the court rather than the instructing party.  
Only last week a medical expert asked in conference 
“what would you like me to say to help the client?”.  She 
misunderstood the expert’s role in the litigation.  Several 
cases have criticised experts for descending into the 
arena and acting as an advocate for the instructing party.  
The expert’s duty is to the court, however sympathetic 
the patient.

The guidance encourages experts to take all reasonable 
steps to check that the information is accurate and 
cautions against omitting relevant information.  In 
Williams v Jervis [2008] EWHC 2346 (QB), the judge said 
this about the Defendant’s neurological expert, Dr Gross:

‘119. Although Dr Gross has dealt with the claimant’s 
case voluminously there are clear indications of a lack 
of thoroughness and a failure to spend adequate time 
in properly analysing the case’

This observation also reminds us that the length of a 
report is not necessarily indicative of its quality.

A prudent lawyer will perform his own checks to ensure 
there are no inconsistencies, gaps or omissions in the 
expert’s report.

The Academy guidance states that ‘all information and 
opinion must reflect the limits of the competence of 
the expert providing the report’.  Again, experts who 
suffer from a tendency to stray outside their area will 
find their credibility severely damaged under skilful 
cross-examination at trial.  In Jubair Ali v Caton & MIB 
[2013] EWHC 1730 (QB), the judge looked unfavourably 
at the Defendant’s neuropsychology expert: ‘Particularly 
damaging, in my view, was his willingness to enter into 
areas where he lacked any valid expertise.’

The guidance underlines the importance of reports 
based on reasoned opinion.  The temptation to accept 
an expert’s favourable opinion without question should 
be resisted.  Why has he or she formed this opinion?  
What’s the evidence for it, in the medical records, hospital 
guidelines, or in the medical literature?  What might the 
other side’s expert say in response?  

The guidance recommends that the expert should have 
the necessary clinical knowledge, training and experience 
to act as an expert witness, and should undergo specific 
training to work as an expert with appropriate refresher 
courses to keep up to date.

DANIEL SOKOL
12 KINGS BENCH WALK

Important Guidance for 
Medical Experts
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Possible conflicts of interests should be disclosed.  Such 
conflicts are particularly common in specialties with 
relatively few practitioners, such as neurosurgery and 
rhinology.  In EXP v Barker [2015] EWHC 1289 (QB), the 
Court noted:

‘Failure to make early disclosure, particularly of an 
obvious conflict, also tends to raise a natural suspicion 
that the witness has, most exceptionally, become so 
compromised that the evidence must be altogether 
excluded.’  

A pre-existing professional relationship need not be a bar 
to acting as an expert but it should be disclosed well in 
advance to avoid unpleasant surprises at trial.  A few lines 
in the report may be all that is necessary.

Solicitors should consider attaching the Academy’s 
guidance with their instructions.  It is only 17 pages long.  
Medical experts should read it carefully to improve the 
quality of their reports, promote the administration of 
justice, and reduce the likelihood of negative judicial 
comments should the matter reach the courtroom.  
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The expert evidence
The parties called expert evidence from orthopaedic 
surgeons, Mr Chatterji for the claimant and Mr 
Manktelow for the defendant. The judgment comments 
that the primary focus of Mr Chatterji’s practice was 
knee replacement surgery but he also conducted total 
hip replacements. Mr Manktelow, on the other hand, 
had a specialist practice in primary and revision hip 
arthroplasties. He had performed 103 revisions in 3 years. 
He had also published extensively on hip arthroplasty 
and been president of the British Hip Society. The judge 
commented that on his ability to ‘speak to the practice 
of hip specialists in England’. That might have suggested 
that his evidence was likely to be the more persuasive 
than that of his opponent.

On most issues the experts were in agreement. They 
agreed on what was a satisfactory position for the 
acetabular component and that it should be positioned 
such as to avoid interference with the iliopsoas tendon. 
They agreed that the cause of the claimant’s pain was a 
prominent acetabular component irritating the iliopsoas 
tendon. Neither thought the orientation of the acetabular 
component was satisfactory. They also agreed that a 
surgeon should be able to detect and correct any such 
prominence. Where they disagreed was on whether it 
was positioned outside the range of what was reasonable 
and therefore whether there had been a breach of duty. 
So the issue was whether was clearly a poor result fell 
below an acceptable standard or not.

Mr Manktelow’s said that in his own practice he came 
across similar situations where the acetabular component 
had been left prominent. He regarded this as an error and 
disapproved of it. However, there was a body of surgeons 
who would achieve a similar poor result. He did not give 
any explanation as to why or as to why they would fail to 
correct it. 

Mr Chatterji thought this was an unacceptable error 
which fell outside the scope of reasonable surgery. It 

The judgment in Bradfield-Kay v Cope1  is raises 2 issues 
of interest in relation to expert medical evidence. The 
first is the weight of a reasoned opinion with logic on its 
side may outweigh the weight of an expert’s impressive 
background. The second is that, although it is unusual, 
an action regarded as reasonable by a responsible body 
may still be negligent is it lacks a logical basis. In judge 
appeared to be approaching the Bolam test through the 
lens of Bolitho, despite rather oddly saying he was not.

The facts
The claimant had undergone a left total hip replacement 
operation carried out privately by Mr Cope in December 
2009. He was unhappy with the outcome and experienced 
painful clicking. He consulted another surgeon, Mr 
Hemmady, who performed revision surgery. At surgery 
Mr Hemmady found that the cup was retroverted. Its 
anterium  was said to be prominent and was ‘catching on 
the anterior2 structures’.

The claim
The claimant brought proceedings against Mr Cope. The 
allegation of negligence of significance for this article 
was in incorrectly positioning the acetabular component 
(cup) such that the iliopsoas tendon was catching on it, 
causing tendonitis. The other allegations were of using 
the wrong size of femoral component and then failing to 
record and act upon reports of groin pain at a subsequent 
appointment. The first of these succeeded and the second 
failed.

1 [2020] EWHC 1351 (QB)
2 I have been unable to find a medical definition of anterium. Google 

is redirecting me to a garden centre.

PAUL SANKEY, PARTNER
ENABLE LAW

Expert Evidence and Breach 
of Duty: Logical Analysis 
Outweighs Experience
Bradfield-Kay v Cope
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was entirely avoidable. Surgery competently performed 
would identify and avoid the problem. 

The judge preferred Mr Chatterji’s evidence over that of 
Mr Manktelow in particular because Mr Manktelow had 
not been able to give any rationale for positioning the 
component unsatisfactorily. In the judge’s words, ‘I was 
left with the impression that Mr Manktelow’s justification 
for asserting that there was no breach of duty was 
because he said so’.

This raises 2 issues about expert evidence. 

First, it is often an advantage to be relying on the more 
experienced and specialist expert. There are exceptions 
where it is best to avoid asking a specialist to report on 
breach of duty by a generalist: the risk is that the specialist 
will apply too high a standard. However, in this case the 
surgeon with the greater degree of specialism actually 
set the bar too low, regarding an avoidably bad result as 
falling within the acceptable range. 

Secondly, the quality of an expert’s evidence is not 
necessarily determined by the experience of the expert. 
However impressive an expert’s cv, the expert needs to 
be able to explain the rationale for their view. Persuasive 
expert evidence is grounded in transparent and logical 
reasoning. The quality of reasoning is key to good expert 
evidence. As was said in another case, ‘Experts’ opinions, if 
they are to be accorded any weight, need to be supported 
by a transparent process of reasoning’3 .

Breach of duty
The Bolam test provides the definition of breach of 
duty in relation to the conduct of orthopaedic surgery. 
The test assumes a lack of reasonable skill and care 
where conduct falls below that of a responsible body 
of orthopaedic surgeons. In Bolam4  McNair J defined 
negligence by reference to what is not negligent: ‘a man 
is not negligent, if he is acting in accordance with such a 
practice, merely because there is a body of opinion who 
would take a contrary view’. 

The test makes most sense where there is a fine balancing 
of risks and benefits which may lead practitioners adopt 
different schools of thought and take different approaches. 
However, a test defined by reference to a responsible 
body makes little sense where there is a surgical error, 
in this case failing to position an acetabular component 
correctly. There is no responsible body who would 

3 Hirtenstein and Il Sole Ltd v Hill Dickenson [2014] EWHC 2711 
(Comm)

4 Bolam v Friern Hospital Management Committee [1957] 1 WLR 583

advocate such a practice. The issue is really whether the 
result is consistent with the exercise of reasonable skill 
and care. 

In Bradfield-Kay v Cope, the disagreement between 
the experts could be said to reflect alternative schools 
of thought but only as to whether the poor result was 
consistent with the exercise of reasonable care. The 
defendant’s expert thought it was. On the face of it the 
Bolam defence was made out and the error fell short of 
negligence.

However, the Bolam test was qualified in Bolitho5 , a case 
which determined that for a body of the thought to be 
reasonable or responsible, it must have a basis in logic. 
In this case the defendant’s expert did not set out any 
logical basis for failing to take steps which would identify 
and correct the prominent placement of the acetabular 
component. There was no fine balancing of risks. There 
was simply an avoidable error. The judge therefore 
found that, although a body of surgeons may consider 
the poor result within a reasonable range, that could 
not be a reasonable and responsible body. The claimant 
succeeded in establishing a breach of duty.

Oddly the judge specifically rejected the defendant’s 
leading counsel’s submission that to reject the defendant’s 
expert evidence entailed relying on Bolitho. The judge 
said, ‘In my view, both Bolam and Bolitho require the 
court to examine the different schools of thought and to 
ask itself whether the school of thought relied on by the 
defendant can demonstrate that its exponents’ opinion 
has a logical basis’. That is true of the Bolam test but as 
qualified by Bolitho and it is hard to see why the judge 
thought Bolitho was not playing a role. The reality is that 
the case succeeded because the body of thought on 
which the defendant relied was found not to stand up to 
logical scrutiny and this is therefore an example of the 
Bolitho qualification at work.

5 Bolitho v City and Hackney Health Authority [1996] 4 All ER 771
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have recently focused our efforts on recruiting additional 
experts from the North West England and this has met 
with considerable success although we are still actively 
seeking to recruit more experts as follows:

i. More experts from the Midlands, North East, 
North West, South West and Wales

ii. Neurology

iii. Paediatric neurology

iv. Oncology

v. Radiology

vi. Paediatrics

vii. Nursing

We are keen to encourage new experts from all disciplines 
to apply but we are particularly keen to hear from anyone 
whose specialist area of medicine falls within the above 
categories.  New applicants will still need to meet our 
criteria for admission to our expert database details of 
which can be found here: 

https://www.avma.org.uk/wp-content/uploads/Call-
for-expert-witnesses.pdf

Our recruitment of new experts has been complicated by 
the pandemic as we have been unable to raise the profile 
of the database at events, we are also very mindful that 
the pandemic has increased workloads and demands on 
many clinicians time.

Some of our current experts have recommended 
colleagues which has been extremely helpful. Often, 
these more experienced experts have offered to mentor 
the new experts which provides the new experts with 
invaluable support as they begin their medicolegal career 
and we positively encourage this approach. 

 The independent medico legal expert opinion is a crucial 
part of any clinical negligence claim and we will not drop 
our standard by minimising the criteria for eligibility to the 
AvMA database of experts.  The courts rely on experts to 
give independent, balanced, objective, and contemporary 

The AvMA expert database has been built up over time 
and provides recommendations of experts to our Lawyer’s 
Service members. We have reached a point where we 
need to bring on new experts because of the demand for 
this service. We currently carry out approximately 3000 
requests every year. The requests range from experts 
from one to up to five specialities. Caseworkers select the 
experts and identify the most suitable expert according 
to the clinical information provided by the solicitor and 
if necessary, the geographical location of the client. We 
currently have 625 active experts listed on the database in 
80 different specialities. We rely on experts to keep their 
contact details up to date to maintain the quality of the 
database. The information provided by the experts about 
their areas of special expertise is key for us to make the 
most appropriate referrals.

As illustrated above, most of our experts come from 
the South East. This can present significant challenges 
to clients from other parts of the country who may 
have to travel far to obtain the necessary examinations 
for a condition and prognosis report. Over the last 
three months I have undertaken a careful review and 
monitoring of our database and examination of the type 
of expert disciplines we most need to recruit to strengthen 
availability of expert evidence.  As a result of this review we 

CAROLINE GRAHAM
AVMA

AvMA Medical Expert 
Database – Call for New 
Experts

https://www.avma.org.uk/wp-content/uploads/Call-for-expert-witnesses.pdf
https://www.avma.org.uk/wp-content/uploads/Call-for-expert-witnesses.pdf
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advice.  Much turns on the weight of the expert opinion 
and as such this means that there is a relatively small pool 
of experienced health care professionals who possess the 
necessary level of expertise to be considered a credible 
expert. 

How can you help?
Medicolegal reporting is a vital part of allowing patients 
to achieve justice when they have suffered harm because 
of clinical negligence. For an expert, medicolegal 
reporting allows development of new skills along with 
providing an interesting additional dimension to their 
working life. If you know of any colleagues who are 
interested in medicolegal work and may like to apply to 
join the database, please contact us at LS@avma.org.uk. 
Alternatively, telephone me, Caroline Graham, if you wish 
to discuss your experience and suitability for medico-
legal expert work before making a formal application – all 
calls will be treated in the strictest confidence.

I look forward to hearing from you

Best wishes

Caroline

Telephone: +442030961109

E-Mail: caroline@avma.org.uk 

mailto:caroline%40avma.org.uk?subject=
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probabilities, private facilities are not going to be used, for 
whatever reason, the Claimant is not entitled to claim for 
an expense which he is not going to incur”

Causation and reasonableness
The issue of causation will need to be satisfied and credit 
will need to be given for medical costs and expenses 
that would have been incurred in any event.  In Giles v 
Dr Chambers [2017] EWHC, HHJ Graham Wood QC 
considered an apportionment argument and awarded 
60% of the claimed past psychiatric treatment costs, 
holding that 40% was due to unrelated causes for which 
the claimant would have been likely to require treatment 
in any event.  In determining whether the cost of the 
treatment should be recoverable from the defendant, the 
court will assess first whether it was reasonable for the 
claimant to undertake such treatment and then whether 
it was reasonable in amount.

Still the subject of much debate, is the issue of 
complimentary or alternative therapies.  Challenges are 
often raised as to whether ‘unconventional’ treatment 
costs should be recovered, such as for acupuncture, heat 
therapy, herbal medicine, spa treatments, head massage 
and Reiki.  

It is clear that there are no absolute bars to the recovery 
of such treatment costs – provided the court can be 
persuaded that it was reasonable for the claimant to 
try such alternative treatment.  Indeed, it may be that 
the physiotherapist or those working within a multi-
disciplinary approach, such as in pain management, have 
themselves recommended some form of ‘complimentary’ 
therapy alongside, or even following the exhaustion of, 
conventional treatments.  Documentary evidence that 
such a recommendation was made by a treating medic 
will go a long way to supporting and justifying the costs 
of such treatment.

The Principle 

Within their claim for financial loss, a successful claimant 
is entitled to recover all expenses reasonably incurred 
in their attempt to mitigate their loss.  This may often 
include the cost of medical treatment regardless of the 
availability of state-funded care.  This was codified by the 
Law reform (Personal Injuries) Act 1948, s2(4):

“In an action for damages for personal injuries 
… there shall be disregarded, in determining the 
reasonableness of any expenses the possibility of 
avoiding those expenses or part of them by taking 
advantage of facilities available under the National 
Health Service.”

Of course, the claimant is only entitled to claim and 
recover their actual losses.  It is therefore open to a 
defendant to challenge a claim for future treatment costs 
by establishing that 

i. the treatments are available free of charge on the 
NHS or through Social Services and 

ii. that the Claimant is likely to make use of that free 
provision of treatment and not incur any expenditure 
privately, Eagle v Chambers No2 [2004] EWCA Civ 
1033.

The point was tested in Woodrup v Nicol [1993] PIQR 
Q104, where the claimant sought damages in respect 
of the cost of future check-ups and physiotherapy.  The 
court found that whilst the claimant would be likely to 
have to fund half of his required medical treatments 
privately, he would be likely to rely on the NHS to provide 
‘the other half’.  On that basis, the Court of Appeal held 
that the claimant could recover only the ‘private’ half of 
those expenses, Russell LJ summarising:

“If, on the balance of probabilities, the claimant is going to 
use private medicine in the future as a matter of choice, 
the defendant cannot contend that the claim should be 
disallowed because National Health Services facilities 
are available.  On the other hand, if, on the balance of 

SHILPA SHAH
ROPEWALK CHAMBERS

Recovering Private 
Healthcare Costs in a 
Personal Injury claim
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Proving the claims
Where the claimant can speak about the benefit or pain 
relief that such treatment has given them, this should 
be carefully detailed in their own words within their 
witness statement.  It is most likely that a court would be 
prepared to accept that any treatment which has in fact 
benefitted the claimant is self-evidentially reasonable, 
not least because the success of that treatment would in 
some way have limited the general damages a defendant 
would otherwise be liable for, or keep down the potential 
financial loss.  In McMahon v Robert Brett & Sons [2003] 
EWHC 2706 (QB), Cox J awarded the claimant her cost 
for aromatherapy treatment, accepting her evidence that 
it had helped to overcome her pain.  

It is not the case that the treatment needs to be 
‘scientifically proven’ to produce benefit and in Sadler v 
Filipiak & anr [2011] EWCA Civ 1728, the Court of Appeal 
dismissed the defendant’s objections to the claim for the 
cost of private bio-oil purchases which the claimant had 
been applying to her scars.  Pitchford LJ said:

“I reject the argument that scientific evidence or 
something like it was required before the judge was 
entitled to accept the evidence of the claimant herself ... 
he was perfectly entitled to accept the evidence of the 
claimant’s personal experience”. 

Claims for the cost of treatments which, with the benefit 
of hindsight, were found to be unhelpful to the claimant’s 
condition, or even those that aggravated it, are not 
necessarily doomed to failure.  They may be recoverable 
where it can be established that it was reasonable for 
the claimant to have undergone the particular treatment 
at the time the decision was made.  To support this, an 
account should be taken of what was known about the 
treatment at the time and why it was expected to provide 
some benefit to that particular claimant.  

Costings will also need to be carefully detailed and proven.  
A defendant might well take issue with the fact that such 
treatment claimed is more expensive than other available 
treatments, relying on the principle that a claimant is under 
a duty to mitigate their loss.  Whilst medical treatment 
costs may be found to have been reasonably incurred 
even if there is a less expensive alternative available, see 
Rialis v Mitchell (1984) Times, 17 July, there is some risk 
of the claimant losing the difference if a defendant is able 
to establish that lower cost treatment was available to the 
claimant and that it was not reasonable for them to have 
incurred a greater cost.

Insurance providers and subrogation
There may be cases in which the claimant has had the 
benefit of a private healthcare policy, travel or holiday 
insurance.  The claimant may have elected to use that 
insurance to obtain treatment whilst abroad, or to 
be repatriated, or simply to obtain urgent treatment 
not immediately available on the NHS.  The insurer 
has therefore suffered a ‘loss’ in having to cover those 
expenses or costs, which otherwise the claimant would 
have paid and then recovered from a tortfeasor.  The issue 
which then arises is whether the claimant can recover 
within their claim, such outlay.  

To protect against the usual rule that a claimant may not 
ordinarily recover damages for the loss suffered by a third 
party, the contract between the claimant as policy holder 
and the insurer, would have to contain a provision so as 
to enable a claim to be made on behalf of that provider 
for its outlay.  

Generally, the obligation is imposed directly on the policy 
holder, requiring them to seek to recover the outlay and 
costs of such medical treatment as funded through the 
policy, cemented with a ‘reimbursement’ clause.  In other 
contracts, the right to reimbursement may be coupled 
with the subrogation clause drafted so as to entitle the 
insurer to bring the claim, usually in the name of the 
policy holder.  

In practice, it was not always easy to engage the co-
operation of the policy holder in recovering expenses, 
which they may not feel they had any direct interest in 
doing.  In consequence, such clauses have somewhat 
‘tightened’ over the years and may now stipulate a 
requirement on the part of the policy holder to co-
operate with the bringing of such claims.  Such contracts 
often state that any failure to do so would amount to a 
breach of the contract, entitling the insurer to terminate 
the policy and recover the whole of its outlay and costs 
directly from the policyholder.  

Anecdotally and from experience, there appears to be a 
growing prevalence for insurers who have an outlay to 
recover, to insist that the claimant provides for this within 
their clinical negligence claim.  Whilst practitioners in this 
field are well versed in ensuring that any medical treatment 
costs already paid for by an insurer are included within 
the claim, it may not appear obvious to check whether 
there are any additional subrogated claims to be made, 
for example from any travel insurance policy, or earnings 
protection policy.  Of course, the issue of causation must 
be satisfied, namely that the loss sought to be recovered 
arose out of the defendant’s negligence, but the wording 
on the policy often requires the client to notify the insurer 
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• Except in the clearest of cases, evidence should be 
obtained to establish a causative link between the 
injuries sustained and treatment;

• The Claimant should address how they came 
to undergo such treatment, especially if it was 
recommended to them by a treating medic, and the 
benefits they actually derived from such treatment;

• Advisers are under a duty to check for any policies to 
ensure that any relevant outlay is included as part of 
the claim.  Failure to do so may be deemed to be a 
potential breach of contract and subject the client to 
exposure to a personal liability; 

• In most cases, it might be expected that the insurer 
with an outlay to recover would be keen to work ‘with 
the policy holder’ and an early dialogue might better 
set an agenda with the spirit of co-operation so that 
the insurer sits better as an allay than an enemy in 
such cases.

at the outset and to keep them involved from the moment 
a claim is intimated.

A more concerning trend within such policies is the 
inclusion of a ‘priority’ term in favour of the insurer, 
imposing a requirement to first and fully reimburse the 
insurer from the proceeds when either a full or partial 
settlement is achieved.  

Terms in policies currently in circulation include provisions 
that might appear far-reaching, if not somewhat draconian, 
including terms dictating that the policy holder may not 
enter into any settlement without written approval of 
the insurer and, in the case of the negligence leading to 
death, that the terms as to reimbursement survive and 
apply to the estate, beneficiaries or any other interested 
party to the estate.  Whether such term is enforceable, 
is beyond the subject matter of this paper, but one can 
see straightway the potential of some risk of a conflict 
between the client’s interests and those of the insurer 
seeking to enforce their rights under the policy.  It may 
be that but for the obligation to recover medical or other 
subrogated costs, the claim would have more prospects 
of reaching a pragmatic settlement.  It may even be the 
case that a settlement of a claim at a value less than the 
full amount the insurer might be contractually entitled 
to recover from the claimant, would expose them to a 
liability and a ‘loss’ despite the otherwise ‘successful’ 
conclusion of the claim.  

The House of Lords in the case of Lord Napier and Ettrick 
v Hunter [1993] AC 713 summarised the principles with 
regards to an insurer’s right when there has been some 
recovery from the insured in respect of the same loss and 
determined that the right of subrogation is fortified by the 
‘equitable lien’ over the proceeds of the claim.  It might 
therefore require a return to the Higher Courts to review 
the principles of an ‘equitable lien’ in order to argue that 
damages recovered by a claimant in respect of losses 
other than the insurers’ outlay ought to be ringfenced 
from monies the claimant might otherwise need to use 
to repay his insurance provider.

Conclusions
• There is reasonable scope for the claimant to recover 

their costs and expenses arising out of private medical 
treatment, including appropriate complimentary or 
alternative therapies;

• Care should be taken to ensure that all properly 
recoverable private treatment costs are investigated 
and carefully set out within the claim;
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epidural. In the Letter of Response, the Defendant denied 
liability, citing that a pressure ulcer only develops at a 
bony prominence and therefore the Claimant could not 
have developed a pressure ulcer on her buttock. 

A supplemental letter was sent by the Claimant to the 
Defendant with photographic evidence of the residual 
scarring and a Part 36 offer of £7,500. The Defendant 
rejected the Part 36 offer, refused to engage in ADR and 
refused a limitation extension. 

The Claimant had to formally instruct a Tissue Viability 
Nurse Expert to report on liability. In an attempt to 
avoid the costs associated with issuing proceedings, 
the Claimant proposed mutual exchange of our liability 
evidence, however, the Defendant maintained their 
position. 

The Claimant proceeded to have a conference with 
Counsel and the Tissue Viability Expert and arrange for a 
Condition and Prognosis report to be prepared for issue 
of proceedings. Proceedings were Issued and Served on 
the Defendant, including reference to NHS Resolution’s 
paper on maternity pressure ulcers. The Defence denied 
liability. 

When filing the parties’ Directions Questionnaires, the 
Defendant finally agreed to seek instructions on ADR and 
a 1 month stay of proceedings was agreed. The Claimant 
duly proposed a mediator and obtained dates of availability 
from the Claimant. At the end of the month, the Defendant 
stated they were without instructions and so a further 
2 month stay was agreed and Ordered. The Defendant 
failed to respond to subsequent communications 
regarding ADR and the Claimant wrote to the Court to lift 
the stay. The Defendant later advised that subject to their 
client’s approval they would be making a Part 36 offer 
of £5,000 to settle the claim. The Part 36 offer from the 
Defendant never materialised and so the Claimant sought 
instructions and made the proposed offer on a Part 36 
basis. 

The Department of Health are seeking to implement 
fixed recoverable costs in lower value clinical negligence 
claims. Lower value is currently understood to be cases 
where compensation awarded is less than £25,000. 
The Department of Health is looking to bring in fixed 
recoverable costs citing the argument that “a significant 
(36%) part of the cost of clinical negligence claims against 
the NHS relates directly to the cost of litigation in claimant 
and defence costs. For claims under £25,000, claimant 
recoverable legal costs are on average 220% of damages 
awarded.”

As a Clinical Negligence Solicitor, I am acutely aware of 
the concept of proportionality and that costs recovered 
should be in line with the level of damages recovered. 
However, I find it frustrating that so few cases are resolved 
during the Pre-Action Protocol phase and we are forced 
into unnecessarily issuing proceedings in order to resolve 
a case.

I want to highlight a case from my own caseload, where 
the Defendant’s conduct and actions were directly 
responsible for both disproportionate and unnecessary 
costs.

Case Example: (Case and Costs settled)
ZZ developed a maternal pressure ulcer on her buttock 
following the birth of her daughter by caesarean section 
at an NHS Trust in England. In order to save costs, a Letter 
of Claim was prepared without expert evidence based on 
the facts within the medical records and review of NHS 
Resolution’s “did you know? Maternity pressure ulcers” 
which included statistics on frequency of sores types, the 
most common location of a sore was on the buttock1 , 
and the common theme that all women had received an 

1 “From 1 April 2000 to 31 March 2018 NHS Resolution received 96 
claims relating to pressure ulcers suffered by women in maternity 
units. Of these, 87 claims were awarded compensation… Frequency 
of sores type: 84 buttocks, 8 sacral area, 9 heels, 2 thigh, 18 no site 
indicated.”

SARAH STOCKER, SOLICITOR
TEES

Why defendant’s actions and 
attitudes need to change 
prior to any implementation 
of fixed recoverable costs.
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The Claim settled for £5,000. 
At the time the Claimant had made their initial offer of 
£7,500, the costs were approximately £7,500, with no 
disbursements. When the claim eventually settled 22 
months later, the costs were significantly higher.

The bill was served including a detailed narrative setting 
out the Defendant’s conduct throughout the litigation. 
No points of dispute were received from the Defendant 
and costs were settled for £43,500 (including recoverable 
ATE insurance premium and costs draftsman’s fees).

The Defendant’s behaviour was not only frustrating for 
my client, but as a tax payer, I find it wholly unacceptable 
to see such waste of public funds.

I am concerned that if these are the actions of a Defendant 
who was faced with the prospect of paying the totality 
of the Claimant’s costs, what stance will be taken when 
fixed fees are brought in? Will there be more of these 
tactics taken by Defendants to frustrate the process 
and potentially put Claimant Solicitors off accepting 
instructions on such claims in the first place? 

It is the responsibility of both parties to act in a way that 
is proportionate, if Claimant’s are to be subject to fixed 
costs, then I would suggest that the conduct of the 
Defendant should be considered following settlement of 
a case to see if there is a reason to depart from fixed costs. 
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Articles Inquests

Shrewsbury and Telford Hospital NHS Trust (“the Trust”) is 
at the centre of the largest maternity care scandal in NHS 
history. 

In 2016, concerns were raised about the standard of 
maternity care in 23 cases at Telford Princess Royal and 
Royal Shrewsbury Hospitals (involving stillbirths, neonatal 
deaths, maternal deaths, brain damage and other 
significant errors not resulting in harm). This campaign 
was primarily led by the Stanton-Davies family (whose 
daughter Katie died shortly after birth in 2009) and the 
Griffiths family (whose daughter Pippa died shortly after 
birth in 2016). 

As a result, the Trust was placed into special measures 
and Jeremy Hunt (the Secretary of State for Health at 
that time) set up an independent inquiry to be chaired by 
Donna Ockenden (an experienced midwife). 

The terms of reference of the “Ockenden Inquiry” includes 
direction for the review team to: 

- Review the quality of investigations and 
subsequent reports into the identified cohort of 
incidents. 

- Identify whether the investigations appropriately 
addressed the relevant concerns and issues from 
those incidents. 

- Establish if recommendations were accepted 
and appropriate actions implemented within the 
timescales identified in the associated action plan. 

- Consider how the parents, patients and families 
of patients were engaged with during these 
investigations. 

- Reserve the right to undertake a second-stage 
review of primary cases should the considerations 
above justify such action. 

- Establish whether the Trust had in place, at 
the time of each incident, mechanisms for the 

governance and oversight of maternity incidents and 
whether it does now. 

- Establish whether incidents and investigations 
were reported and conducted in line with national 
and Trust policies that were relevant at the time. 

- Identify any evidence of learning from any of the 
identified incidents and the subsequent investigations. 

After the launch of the inquiry, hundreds more families 
came forward. Further, an ‘open book’ review of electronic 
and hard copy medical records was carried out by the 
Inquiry which resulted in an additional 496 cases being 
included within the scope of the investigation. As it stands, 
the number of families affected and included within the 
scope of the Inquiry has now risen to an astonishing total 
of 1,862 going back to the 1970s. 

The Inquiry has now capped this number and hopes to 
have its report with initial, emerging recommendations 
for maternity services published at the end of this year. 

So, what do we know so far? 
In 2019, The Independent obtained a leaked interim 
update report from the Ockenden Inquiry. This report 
highlighted the following: (a) a continued failure to obtain 
informed consent from mothers opting to deliver their 
babies in midwifery led units; (b) failure to recognise 
serious incidents and poorly carried out investigations 
without the proper involvement of families; (c) a failure 
to learn from previous lessons; (d) a lack of transparency, 
honesty and communication with families following 
incidents; and (e) a lack of kindness, support and respect 
for families involved. The report also revealed that there 
was an awareness of issues from as far back as 2007 but 
inadequate steps were taken due to ‘misplaced optimism’. 
In terms of other issues, there are reports of failures to 
properly monitor foetal heart rates, delays in deliveries 
and the wrong use of forceps. 

MARCUS COATES-WALKER
ST JOHN’S CHAMBERS

The NHS maternity care 
scandal: What to expect 
from the Ockenden Inquiry 
and beyond?
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the Trust. No matter what the finer level of detail states, I 
suspect this is likely to be of some comfort to the many 
families affected. However, it will be worth carefully 
analysing the conclusions of the report to ascertain: (a) 
the time period of any such failings and how far they 
stretch back; (b) the proportion of cases where causative 
harm was caused to baby and / or mother; (c) what 
was known about these failings by Senior Management 
during this period; and (d) whether such failings could be 
considered ‘systemic’ at Senior Management level. 

The findings of the Inquiry’s report will inevitably form an 
important basis for any future civil proceedings brought 
by affected families. However, such conclusions may also 
provide the platform for further measures to be taken. 
In June / July 2020, West Mercia Police commenced an 
investigation (Operation Lincoln) into the scale of the 
harm to see if there was sufficient evidence for criminal 
charges to be brought either against individuals or the 
Trust itself. It comes as no surprise that as part of their 
investigations, Police have met with the Ockenden Inquiry 
and officials from the Department of Health & Social Care 
and NHS Improvement. Therefore, it is worth considering 
what criminal charges might look like in due course. 

First, an individual clinician could be prosecuted for gross 
negligence manslaughter. 

Further or alternatively, the Trust itself may be charged 
with corporate manslaughter pursuant to the Corporate 
Manslaughter and Corporate Homicide Act (CMCHA) 
2007. Since being enacted, this legislation has rarely been 
used in proceedings against an NHS Trust. The most 
helpful indicator of the difficulties that such a prosecution 
faces is outlined in the case brought against Maidstone 
and Tonbridge Wells NHS Trust in 2015 / 2016. In summary, 
the case concerned the actions of two anaesthetists 
following a caesarean section and alleged failings on 
behalf of the NHS Trust with regards to supervision and / 
or ensuring the clinicians had adequate qualification and 
experience. One of the anaesthetists was not in the UK at 
the time of the trial. However, with regards to the other 
anaesthetist, Coulson J held that this was “as far removed 
from a case of gross negligence manslaughter as it is 
possible to be”. Applications on behalf of the anaesthetist 
and the NHS Trust that there was no case to answer were 
granted. 

In his judgment, Coulson J identified the following 
ingredients of corporate manslaughter:

- A relevant duty of care. 

Further, The Independent has also reported a leaked 
letter from the CQC to NHS England, which showed that 
the Chief Inspector of Hospitals was worried about the 
worsening picture at the Trust beyond the maternity unit. 
He is reported to have warned of ongoing and escalating 
concerns regarding patient safety and that poor care was 
becoming normalised at the Trust. 

The Trust’s new Chief Executive has written an open letter 
to the community, which reads: “… You have a right to 
expect the very best care every time you use our services. 
However, if things do go wrong, it is the role of the Trust 
and our staff to learn from any failings, so that we can 
provide answers to families and patients and improve our 
care now and in the future. You will be aware that our 
maternity services have been under the spotlight for some 
time. I know our standards of care have fallen short for 
many families and I apologise deeply for this… I recognise 
that this will be concerning, both for those families and 
everyone in our communities, who depend on us for their 
care. The review is being taken very seriously by our staff 
too, who are committed to providing our patients with 
the highest standards of care and making the necessary 
further improvements to our maternity services. There is 
no doubt that this continues to be a difficult and painful 
experience for many families and I am truly sorry for their 
distress. We should have provided far better care for these 
families at what was one of the most important times 
in their lives and we have let them down. An apology is 
not enough. What needs to be seen is evidence of real 
improvement at the Trust. This is why we are committed 
to listening to families, our community and working 
with Donna Ockenden’s review to ensure lessons are 
learned and we have a service which the community and 
our patients can trust. We have made some progress in 
improving the standards of care for mother and babies 
and the CQC now rates our maternity services as ‘good’ 
across three of the five standards (caring, effective and 
responsive). However, we recognise we have further to 
go. One of the things we have learned is that we must be 
better at listening to everyone who uses our services. 

We will work harder at this and create more opportunities 
for families to tell us about their experiences, allowing us 
to make positive, clear and tangible improvements, based 
on what we learn…”

What can we expect from the Ockenden 
Inquiry and beyond? 
The Inquiry’s report is expected in the next couple of 
months. There is no doubt that the Inquiry is likely to 
find significant failings in the maternity care provided by 
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need to be changed to improve the safety of maternity 
services and the extent to which a “blame culture” affects 
medical advice and decision-making. There has been a 
call for evidence in respect of which families, campaigns, 
charities, solicitors’ firms and various medical bodies 
have contributed to date. This includes AvMA who have 
formally responded as part of the ongoing Consultation. 
It is hoped that this further inquiry will draw together the 
key learning from other important work and investigations 
into ongoing concerns in order to improve the level of 
maternity care on a national scale. 

- Activities which were managed or organised by 
senior management in a way which comprised a 
breach of the NHS Trust’s duty of care. 

- In all the circumstances, that breach of duty was 
gross. The term ‘gross’ here means the same as it does 
for the purposes of gross negligence manslaughter. It 
is a very high bar. 

- The gross breach of duty must have caused or 
made a significant contribution to the death. 

It is worth noting that a corporate manslaughter charge 
will not necessarily stand or fall with individual gross 
negligence manslaughter charges. Different verdicts may 
legitimately be reached on each charge. However, the 
offence of corporate manslaughter is likely to require 
systemic breaches of duty. Individual ‘one-off’ breaches 
of duty, even if very serious, are unlikely to be sufficient. 

Therefore, the prospects of any successful criminal 
prosecution will likely be informed by the findings of the 
Ockenden Inquiry. Only time will tell whether sufficient 
systemic failings will be identified at senior management 
level to constitute a gross breach of duty. Hopefully, we 
will find out in the next month or so. If the Inquiry comes 
to such a conclusion and if those failings are found to 
have caused the death of babies and / or mothers, the 
Trust may have to prepare themselves for the second 
substantive use of the corporate manslaughter legislation 
against an NHS Trust. 

Failings in maternity care are not restricted to Shrewsbury 
and Telford alone. In February 2020, the Healthcare 
Safety Investigation Branch (HSIB) published its report 
into the maternity services provided by East Kent 
Hospitals University NHS Foundation Trust. The HSIB’s 
report identified recurrent safety risks around several key 
themes of clinical care, including: CTG interpretation, 
neonatal resuscitation, recognition of deterioration and 
escalation of concerns and responses. Despite repeatedly 
raising these concerns with the Trust, HSIB investigators 
continued to see the reoccurrence of the same themes. 
As a result, the Trust was asked to self-refer itself to its 
CCG and the CQC. 

Building on the Ockenden Inquiry, a further inquiry 
has been launched by the Health and Social Care 
Committee into the Safety of Maternity Services in 
England. This is intended to build upon the investigations 
into the concerning incidents at University Hospitals of 
Morecombe Bay NHS Trust (between 2004 and 2013), 
Shrewsbury and Telford Hospitals NHS Trust and East Kent 
Hospitals University Trust. MPs are also set to consider 
whether clinical negligence and litigation processes 
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THE EASIEST AND MOST RELIABLE WAY TO 
FIND SERVICE PROVIDERS SUPPORTING 
CLINICAL NEGLIGENCE SOLICITORS

 Costs consultants

 Disability property specialists

 Rehabilitation consultants

 Nursing experts

 Counselling

 Mediators

 Court of Protection deputyship and personal injury trusts

 Medical records pagination, collation and review

 Investment managers

The AvMA Lawyers’ Service Directory provides 
listings of key service providers geared to the 
clinical negligence solicitor, including:

AvMA Lawyers’ Service members are sent the directory direct to their 
inbox and can access the listings for free at

www.avma.org.uk/directory
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