Independent
review by the
Parliamentary
and Health
Service

Ombudsman
(PHSO)

If you have tried local resolution and are not happy

with the result, or if the investigation has taken over six
months, you can ask for an independent review by the
Ombudsman. Please note that throughout this leaflet we
use the term Ombudsman which also refers to the PHSO.
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Independent review by the Parliamentary and Health Service Ombudsman (PHSO)

You must go through the NHS Complaint (local resolution) stage first, the
Ombudsman will not consider your complaint until you do.

If you have been through the NHS complaints process (local resolution stage)
are not satisfied with the final response to your NHS complaint, you have the
right to request an independent review of your complaint by the Parliamentary
and Health Service Ombudsman (Ombudsman). However, an independent
review is unlikely to be granted if the Ombudsman considers that more should
be done to resolve the complaint at local resolution stage.

You should try to request a review within 12 months of the incident occurring
or when you first became aware that something had gone wrong. If this isn't
possible, you can ask the Ombudsman to consider your request, particularly if
you have a good reason for the delay such as trying to obtain other advice.

When you contact the Ombudsman you should include:
e A summary of what happened
e Details of the main issues, action taken so far and why you are not satisfied

*  Why you feel that further action under local resolution would not resolve
things

« Why you think an independent review would be helpful

You can use the Ombudsman’s own forms to submit your complaint if you wish.
The Ombudsman can be contacted at:

Parliamentary and Health Service Ombudsman
Millbank Tower, Millbank, London SW1P 4Q
Helpline: 0345 015 4033 (Choose option 3)
Email: feedbackaboutus@ombudsman.org.uk

www.ombudsman.org.uk

How will my complaint be dealt with?

Each case will be looked at individually. The Ombudsman will examine the issues
that have been raised and how the complaint has been handled at local level.
Where appropriate the Ombudsman will take clinical advice and then decide.

Around 80% of cases are dealt with within 40 working days. However, some
cases will take longer depending upon the circumstances and complexity of the
complaint.

PHSO time limits to review complaints

Usually, once your case has been received by the Ombudsman, they aim to
contact you within five days. However, because of pressures on public services
brought about by the Coronavirus pandemic the Ombudsman has experienced
considerable delay in reviewing complaints. As of April 2021, they had over 3,000
complaints waiting to be looked at. To manage this caseload, the Ombudsman
has focused on the more serious complaints about health services, including
cases where people have faced a significant impact and where the Ombudsman
can make the biggest difference.

For other complaints where someone has faced less of an impact, the
Ombudsman will consider whether there is anything they can do to help resolve
things quickly, if not, they will close the complaint. The Ombudsman remains
committed to examining all complaints brought to them.

If a complaint can be resolved quickly, the Ombudsman will resolve it, but if it
cannot and the impact is relatively limited, they will not consider that complaint
any further. The Ombudsman will contact complainants by phone or letter to
explain their decision.

The Ombudsman continues to log all complaints they receive about NHS funded
services so that if they receive a similar complaint about the same organisation
or see a pattern from a number of complaints, they may be able to raise this with
the organisation in future.

Does the Ombudsman accept all cases?

The Ombudsman does not accept all cases for review. They are more likely to
consider cases where there was:

» A potentially avoidable death where serious service failures may have affected
survival

o Wider public interest issues raised by the complaint
e Serious service failure

e Since the coronavirus pandemic the Ombudsman is focused at looking at
more serious complaints about health services, including cases where people
have faced a significant impact and where the Ombudsman can make the
biggest difference.

For more help and advice, visit our website at www.avma.org.uk/help-advice
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Independent review by the Parliamentary and Health Service Ombudsman (PHSO)

The Ombudsman is more likely to review your case if you can show that a
mistake or poor service which has had a negative effect on you has not yet been
put right; for example, if the NHS has not taken any action to prevent the same
problem happening again.

If the Ombudsman does not accept the case for review, you can make a
complaint or ask for further information to be considered.

Can litigation and the PHSO investigation run along
aside each other?

The short answer is yes. However, the issue under investigation by PHSO must
not be covered by the litigation. The Ombudsman will not duplicate an existing
investigation. For example, the PHSO may undertake an investigation into how
the original complaint was handled while litigation is running as the court will
not look at complaint handling. The PHSO will not explore the issue of whether
treatment provided was negligent while litigation is running as this will be a core
consideration for the court. If the PHSO investigated this as well as the court, it
would simply be duplicating the investigation.

Historically there has been some confusion over this. On 20th March 2014 DH
published a clarification note in their Clinical Commissioning Group bulletin
which says: “Where the complainant is taking, or plans to take legal proceedings,
a complaint may only be put on hold where there are exceptional reasons to
Jjustify it, or the complainant has requested that investigation be delayed”. The
link to this bulletin can be found here:

https://assets.publishing.service.gov.uk/government/uploads/system/
uploads/attachment_data/file/314769/Complaints_litigation_clarification
note_March_2014.pdf

There is no definition of what amounts to an “exceptional reason” but it is
understood that formal requests by the coroner, police or judge to halt the
complaint investigation would likely count as an exceptional reason

Your case may be turned down if you are taking or considering legal action
for compensation and the Ombudsman feels the legal action could provide
the answers you are after. However, you do not have to tell the Ombudsman
whether you are considering legal action.

Even if you are pursuing legal action this should not delay or prevent the
investigation if you are looking for something other than compensation from the
Ombudsman.

You should emphasise any issues which would not be resolved by legal means.
This could include ensuring that similar incidents do not happen again or
improving policies and procedures.

What can the Ombudsman do?

If the Ombudsman finds your complaint to be justified, it will seek an apology or
other remedy for you. This may include calling for changes to prevent such an
incident happening again or reviewing procedures.

The Ombudsman can recommend compensation for inconvenience, distress
and expenses incurred. However, this is not designed to replace the legal
process for claiming compensation for clinical negligence. If you are seeking a
large amount of compensation it may be necessary to take legal action.

What happens if | am unhappy with the Ombudsman’s
response to my complaint?

If you have a problem with how the Ombudsman is handling your complaint you
should first raise your concerns with the person handling the investigation or by
calling their helpline.

If you are unhappy about the Ombudsman’s decision you can ask for a review by
a special team who consider complaints about the Ombudsman. You will need
to provide reasons for this, such as:

e Incorrect information
The Ombudsman’s decision was based on inaccurate facts and the correct
facts could change their decision

 New information
You have new and relevant information that was not previously available, and
which might change their decision

e Overlooked or misunderstood information
The Ombudsman overlooked or misunderstood parts of your complaint or
did not take account of relevant information which, if properly considered,
could change their decision.

You should contact the Ombudsman with your complaint within three months
of when you were sent their decision on your original complaint.

For more help and advice, visit our website at www.avma.org.uk/help-advice
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Independent review by the Parliamentary and Health Service Ombudsman (PHSO)

Once the Ombudsman has confirmed its decision, it is the end of

the NHS complaints procedure. If you still strongly disagree with its
decision the only way to challenge it is via judicial review proceedings.
For more information on bringing judicial review please see our leaflet:
www.avima.org.uk/wp-content/uploads/Judicial-review.pdf.

Can the Ombudsman award compensation?

The Ombudsman can award compensation for inconvenience, distress, and
expenses incurred. However, this is not designed to replace the legal process for
claiming compensation for clinical negligence. If you are seeking a large amount
of compensation, it may be necessary to take legal action.

In deciding what to recommend, the Ombudsman looks to put the person
affected back into a position they would have been had there not been a
negative impact on them. If this is not possible, for example where the injustice
is distress or unnecessary pain, the Ombudsman may suggest a financial
payment to the complainant instead.

When suggesting financial payments, the Ombudsman relies on previous
payments recommended as part of their casework, they also refer to their
severity of injustice scale to help them identify how much ought to be paid. The
Injustice Scale has been created by the Ombudsman for this purpose, it does
not necessarily reflect the level of awards which would be made by the court,
although the Ombudsman will consider financial awards made by the court.

The Injustice scale contains six different levels of injustice that a complaint
could fall into, which increase in severity. Each level is then linked to a range
of the financial amounts they usually recommend in those circumstances.
For further information see the Ombudsman’s guidance on financial remedy
www.ombudsman.org.uk/sites/default/files/Our-guidance-on-financial-
remedy-1.pdf look for the subheading entitled “Our scale”.

Further information
Please see our self-help guides:

Legal action:
www.avma.org.uk/wp-content/uploads/Legal-action-England.pdf

and claiming compensation:
www.avma.org.uk/wp-content/uploads/Compensation.pdf.

You can contact AvMA if you need support dealing with the Ombudsman:
www.avima.org.uk/help-advice or call our helpline.

For more help and advice, visit our website at www.avma.org.uk/help-advice
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www.avma.org.uk/donate

Be part of the movement [or better
patient safety and jus’(ice

Support
AvMA's work

today

You can help make healthcare safer and fairer for all

Our vision is a simple: People who suffer avoidable medical harm get the support and the outcomes they need.

This vision is underpinned by four objectives, we believe, will transform trust in the NHS and healthcare generally and
significantly cut the cost — financial and human — which is incurred annually in settling legal claims as well as dealing with
the human costs associated with traumatic medical injuries and death. Our four key objectives are:

e To expand the range of communities we serve and so enabling more people experiencing avoidable harm to access
services from us that meet their needs

» To empower more people to secure the outcomes they need following an incident of medical harm, whilst providing
caring and compassionate support

e To eliminate compounded harm following avoidable medical harm

e To have the necessary diversity of sustainable resources and capacities to deliver

Ongoing donation from as little as £5 a month could go a long way:
£5/month could provide vital advice to patients and families via our helpline
£10/month could help train a volunteer helpline advisor

£50/month could help support a family through an inquest hearing

Your help could make a real difference to patient safety in the UK

Please donate today at www.avma.org.uk/donate
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