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Sam Harmel  
 

 

ARTICLE 2     

 

Outline  

 

• Jamieson v Article 2  

 

• Lopes De Sousa Fernandez v Portugal (Application no. 56080/13) 

 

• R(Parkinson) v Kent Senior Coroner [2018] EWHC 1501 (Admin) 

 

• R(Maguire) v Senior Coroner for Blackpool and Fylde [2019] EWHC 1232 
(Admin) 

 

• Importance?  
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Article 2 of  European Convention on Human Rights  
 

• Everyone's right to life shall be protected by law. No one shall be deprived of  his life intentionally save in the 
execution of  a sentence of  a court following his conviction of  a crime for which this penalty is provided by law. 

 

• Language around Article 2  

 

1.  Negative obligation – not to take life 

 

2.  Positive obligation or positive duty or substantive obligation  

 

• Operational – real and immediate risk (present and continuing) which 
the state knew or ought to have known about and individual is 
vulnerable, under some form of  control and state assumed 
responsibility. 

 

• General/Systemic – framework of  laws/procedures to protect life 
irrespective of  risk. 

 

3.  Investigative obligation/Procedural duty – parasitic upon existence of          

                  positive obligation  

 
 

  
 

Lopes De Sousa Fernandez v Portugal (Application no. 56080/13) 

 

• The States’ substantive positive obligation relating to medical treatment is 

limited to a duty to regulate and to put in place an effective regulatory 

framework compelling hospitals (whether private or public) to adopt 

appropriate measures for protection of  patients’ lives (paragraph 186) 

 

• Even where medical negligence established, the Court will find a 

substantive violation of  Article 2 only if  the relevant regulatory framework failed 

to ensure the proper protection of  the patient’s life (paragraph 187) 
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Lopes De Sousa Fernandez v Portugal (Application no. 56080/13) 

 

• Where the State has made adequate provision for securing high professional 

standards among health professionals and the protection of  the lives of  patients, matters 

such as an error of  judgment on the part of  a health professional or negligent 

coordination among health professionals in the treatment of  a particular patient cannot 

be considered sufficient of  themselves to call a Contracting State to account from the 

standpoint of  its positive obligations under Article 2 of  the Convention to protect life 

(paragraph 187)  

 

• It must, moreover, be emphasised that the States’ obligation to regulate must be 

understood in a broader sense which includes the duty to ensure the effective functioning 

of  that regulatory framework. The regulatory duties thus encompass necessary measures 

to ensure implementation, including supervision and enforcement (paragraph 189) 

 

Lopes De Sousa Fernandez v Portugal (Application no. 56080/13) 

 

However! 

 

• On the basis of  this broader understanding of  the States’ obligation to provide a 

regulatory framework, the Court has accepted that, in the very exceptional 
circumstances described below, the responsibility of  the State under the substantive 

limb of  Article 2 of  the Convention may be engaged in respect of  the acts and 

omissions of  health-care providers (paragraph 190)  
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Lopes De Sousa Fernandez v Portugal (Application no. 56080/13) 

 

Very exceptional circumstances? 

 

1. Patients life is knowingly put in danger by denial of  access to life-saving 

emergency treatment NOT where a patient is considered to have received 

deficient, incorrect or delayed treatment (paragraph 191) 

 

2. The second type of  exceptional circumstances arises where a systemic or structural 

dysfunction in hospital services results in a patient being deprived of  access to life-

saving emergency treatment and the authorities knew about or ought to have known 

about that risk and failed to undertake the necessary measures to prevent that risk 

from materialising, thus putting the patients’ lives, including the life of  the particular 

patient concerned, in danger (paragraph 192).  

Lopes De Sousa Fernandez v Portugal (Application no. 56080/13) 

 

The Court is aware that on the facts it may sometimes not be easy to distinguish between 
cases involving mere medical negligence and those where there is a denial of  access to life-
saving emergency treatment, particularly since there may be a combination of  factors which 
contribute to a patient’s death (paragraph 193) 

 

However, the Court reiterates at this juncture that, for a case to fall into the 
latter category, the following factors, taken cumulatively, must be met.  

 

1. The acts and omissions of  the health-care providers must go beyond a 
mere error or medical negligence, in so far as those health-care providers, 
in breach of  their professional obligations, deny a patient emergency 
medical treatment despite being fully aware that the person’s life is at risk 
if  that treatment is not given AND  
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Lopes De Sousa Fernandez v Portugal (Application no. 56080/13) 

 

2. The dysfunction at issue must be objectively and genuinely 

identifiable as systemic or structural in order to be attributable to 

the State authorities, and must not merely comprise individual 

instances where something may have been dysfunctional in the 

sense of  going wrong or functioning badly AND 

 

3. There must be a link between the dysfunction complained of  and 

the harm which the patient sustained. Finally, the dysfunction at 

issue must have resulted from the failure of  the State to meet its 

obligation to provide a regulatory framework in the broader sense 

indicated above. 

 

R(Parkinson) v Kent Senior Coroner [2018] EWHC 1501 (Admin) 

 

LJ Singh (with Mr Justice Foskett and HHJ Lucraft QC) 

 

• Furthermore, we do not regard the principles in Fernandes, which we have 
sought to summarise above, as being inconsistent with what the courts of  this 
country have said under the HRA. Rather the distinction between a systemic 
failure and ordinary negligence cases is one which is also to be found in the 
domestic case law, for example in Savage and Rabone (paragraph 90) 

 

• Finally, we remind ourselves in this context […] that care should be taken to 
ensure that allegations of  what are in truth allegations of  "individual 
negligence" are not "dressed up as systemic failures” (paragraph 91) 
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R(Maguire) v Senior Coroner for Blackpool and Fylde [2019] EWHC 

1232 (Admin) 

 

Jackie Maguire, aged 52 had Down’s syndrome and moderate learning 

difficulties, had limited mobility, severely compromised cognitive and 

communication abilities, was totally dependant on staff  for her day-to-

day care and was under a DOLS (preventing her from leaving the 

home without supervision) and The doors of  the home were kept locked. 

 

She became ill and there followed a series of  failing by healthcare staff, 

including a failure to make a home visit, failures to triage properly or 

elicit a full history from carers, poor telephone advice and poor liaison 

with ambulance services.  She died on 22nd February 2017.   

 

 

R(Maguire) v Senior Coroner for Blackpool and Fylde [2019] EWHC 

1232 (Admin) 

 

Coroner decided it wasn’t an Article 2 case at the first PIR.  At the second 

PIR he considered that it was Article 2.  Following conclusion of  the 

evidence and before the decision, Parkinson was handed down and he decided 

that Article 2 did not apply .  

 

Muriel Maguire, Jackie’s mother sought a Judicial Review.   
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R(Maguire) v Senior Coroner for Blackpool and Fylde [2019] EWHC 1232 
(Admin) 

  

Lord Justice Irwin, Mrs Justice Farbey and HHJ Lucraft QC 

 

• Healthcare failures have however been treated as a separate class of  case and deaths in 
hospital will not generally engage article 2. The state's positive obligations in relation to 
healthcare and medical treatment are regulatory: the state must put in place an effective 
framework that compels hospitals to adopt appropriate measures to protect patients' 
lives: Lopes de Sousa Fernandes v Portugal (2018) 66 EHRR 28, para 186 
(paragraph 37). 

 

• Parkinson is now authority for the proposition that a medical case (in which negligent 
medical treatment may incur liability in tort) will not generally engage article 2 
(paragraph 38). 

 

 

R(Maguire) v Senior Coroner for Blackpool and Fylde [2019] EWHC 1232 
(Admin) 

 

Following principles emerge: -  

 

1. In the absence of  systemic or regulatory dysfunction, Article 2 may be 
engaged by an individual's death if  the state had assumed responsibility 
for the individual's welfare or safety.  "In particular, where a state assumes 
responsibility for an individual, whether by taking him into custody, by imprisoning 
him, detaining him under mental health legislation, conscripting him into the armed 
forces, the state assumes responsibility for that individual safety. So in these 
circumstances police authorities, prison authorities, health authorities and the armed 
forces are all subject to positive obligations to protect the lives of  those in their care” 
per Lord Rodger in Mitchell v Glasgow City Council [2009], para 66 (cited in 
Rabone, para 22) (paragraph 40) 
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R(Maguire) v Senior Coroner for Blackpool and Fylde [2019] EWHC 

1232 (Admin) 

 

2. In deciding whether the state has assumed responsibility for an 

individual's safety, the court will consider how close was the state's 

control over the individual.  Lord Dyson’s "paradigm example" of  

assumption of  responsibility is where the state has detained an individual, 

whether in prison, in a psychiatric hospital, in an immigration detention 

centre or otherwise. In such circumstances, the degree of  control is 

inevitably high. 

 

 

 

R(Maguire) v Senior Coroner for Blackpool and Fylde [2019] EWHC 

1232 (Admin) 

 

Where the state has assumed some degree of  responsibility for the welfare of  an 

individual who is subject to DOLS but not imprisoned or placed in detention, the 

line between state responsibility (for which it should be called to account) and 

individual actions will sometimes be a fine one.  However, it was the function of  the 

Coroner to draw it.  This court will not interfere save on grounds of  irrationality or 

other error of  law. The Coroner's approach reveals no such error. On the evidence 

before the Coroner, it was open to him to conclude that this was a medical case and 

that a jury could not safely find that Jackie died as a result of  any actions or 

omissions for which the state would be responsible. The Coroner considered the 

relevant issues and reached a conclusion that was open to him (paragraph 49).   
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Conclusion 
 

• Casting an Inquest as Article 2 is important.  s5 of  Coroners and Justice Act 
(2009) 

 

 (1)The purpose of  an investigation under this Part into a person's death is to ascertain 

 

  (a)who the deceased was; 

 

  (b)how, when and where the deceased came by his or her   
     death; 

 

  (c)… 

 

 (2)Where necessary in order to avoid a breach of  any Convention rights (within the  
     meaning of  the Human Rights Act 1998 (c. 42)), the purpose mentioned in         
     subsection (1)(b) is to be read as including the purpose of  ascertaining in what  
     circumstances the deceased came by his or her death. 

Conclusion 

 

Chief  Coroner’s Guide to the CJA 2009 states at paragraph 58  

 

In deaths where Article 2 of  the European Convention on Human Rights is engaged, the 

question of  ‘how’ is treated more broadly and is to be read as including the purpose of  

ascertaining in what circumstances the deceased came by his or her death (section 5(2)). This 

follows the principle set out in Middleton (R (Middleton) v HM Coroner for Western 

Somerset [2004] 2 AC 182). 
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Conclusion 
 

Chief  Coroners Guidance Note 17 

 

• In an Article 2 inquest, the coroner must record ‘in what circumstances’ the deceased came 
by his or her death (section 5(2), 2009 Act). 47. 

 

• Frequently a narrative conclusion will be required in order to satisfy the procedural 
requirement of  Article 2.  

 

• Narratives can include, “causes of  death, defects in the system which contributed to death 
and any other factors relevant to the circumstances of  the death” (Middleton). 

 

• The Coroner has a power in an Article 2 inquest, but not a duty, to leave to the jury, for the 
purposes of  a narrative conclusion, circumstances which are possible (ie more than 
speculative) but not probable causes of  death ((R(Lewis) v HM Coroner for the Mid and North 
Division of  Shropshire [2010] 1 WLR 1836 as cited in R(LePage) v HM Assistant Deputy Coroner 
for Inner South London [2012] EWHC 1485 (Admin)).   

 

 

 

 

Conclusion 

 

• A narrative conclusion may also (but does not have to) include factual findings 
on matters which are possible but not probable causes of  death where 
those findings will assist a Coroner in a Report to Prevent Future Deaths.   

 

• A conclusion in an Article 2 case may be a “judgmental conclusion of  a factual 
nature [on the core factual issues], directly relating to the circumstances of  death”, without 
infringing either section 5(3) of  the 2009 Act (limiting opinion) and section 
10(2) (avoiding questions of  civil or criminal liability). 

 

• Permitted judgmental words include ‘inadequate’, ‘inappropriate’, ‘insufficient’, 
“lacking’, ‘unsuitable’, ‘unsatisfactory’, and ‘failure’. 

 

• It is unlawful to direct a jury in an Article 2 case in such a way that they were 
prevented from entering ‘a judgmental conclusion of  a factual nature’.  Words 
denoting causation such as ‘because’ and ‘contributed to’ are permissible. 
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Conclusion 

 

• Article 2 within context of  hospital deaths is unlikely (even where 

deceased is subject to DOLS, unable to communicate, vulnerable and 

arguably deprived of  liberty!) 

 

• Chief  Coroner (sitting in Parkinson and Maguire) is of  the same view? 

 

• Families will sadly remain of  the view that the inquiry is second rate and 

not as far ranging and practitioners will have to accept that although the 

need to be “full, fair and fearless” is sacrosanct, there will be limits to a 

Jamieson inquest. 
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Lopes De Sousa Fernandez v Portugal (Application no. 56080/13) 

 

JUDGE PINTO DE ALBUQUERQUE 

 

Although grave, the major fault of  Lopes de Sousa Fernandes is not this push for the 
privatisation of  medical malpractice cases. Rather, it is the majority’s herculean effort to narrow 
the previous case-law as much as possible with a view to limiting the Court’s jurisdiction. The 
direct consequences of  this ideological choice are not victim-neutral, since they allow the State to 
shirk responsibility for negligent death or serious injury under the Convention and, by so doing, 
to shunt off  victims and their relatives into a corner of  neglect and secondary victimisation, also 
known as post-crime victimisation. Moreover, excessive deference to some governmental interests 
in privatising and narrowing human rights traps the Court in a prison house of  irrelevance. 
When political and economic considerations commodify health services and render health care 
defunct, the right to life of  the many is forgotten. When the margin of  appreciation reduces the 
Convention to an ignoble charter of  privileges of  the few, ignoring the disgraceful fate of  the 
many, even at the cost of  life, the ideals of  the founding fathers have been abandoned. An 
excessively restrictive approach to subsidiarity, focused on the appeasement of  certain 
Governments with a minimal, night-watchman State social-welfare disengagement policy, 
jeopardises the effective implementation of  the right to health care in all member States.  

Lopes De Sousa Fernandez v Portugal (Application no. 56080/13) 

 

JUDGE PINTO DE ALBUQUERQUE 

 

 In Europe, there was a time when the law did not enter prisons or army barracks, 
when wardens and officers were untouchable gods while prisoners and soldiers were 
insignificant subjects. That time is long over for prisons and army barracks. 
Regrettably, it is not yet over for hospitals. As the majority see it, the Convention 
should stay at the hospital door (paragraph 93) 

 

This case could have been a tipping point. The Grand Chamber did not want it to 
be that way. I regret that, by rejecting a purposive and principled reading of  the 
Convention, the Court did not deliver full justice (paragraph 94) 
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Questions  


